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Abstract 
 
 The main objective of the paper is to do a theoretical discussion of Due 
Process in government procurement vis-à-vis challenges its implementation in 
Nigeria. It becomes necessary that contract; government agency should have 
proceedings, transparency without favouristism and corruptible tendencies, which 
should be implementable and enforceable in Nigeria. The paper examines the 
background, problems and Due Process Procurement in Nigeria. 
 The assessment of the operational structure(s) arising from the different 
level of government in Nigeria constitutes the general focus of this study. 
 
Introduction 
 
 Due process is the proper, right and correct way of doing something. This 

correct manner and ways at which things should be done, can be seen in 

companies, market places, schools, workshops, homes state, local government, 

countries, ministries, etc. 
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 As developed through a large body of case law in the United States, Due 

Process gives individuals a varying ability to enforce their right against alleged 

violations by governments and their agents (that is state actors but normally not 

against other private citizens. 

 Due Process has also been frequently interpreted as placing limitations on 

laws and legal proceedings; in order for judges instead of legislators to define and 

guarantee fundamental fairness, justice and liberty. 

 This interpretation has often proven controversial and is analogous to the 

concepts of natural justice and procedural justice used in various other 

jurisdictions. 

 The term “Due Process” dates back to Magna Carta of A.D. 1215. In chapter 

59 of the Magna Carta, King John of England promised as follows: 

“No free man shall be taken or imprisoned or despised of his freehold, or 

liberties, or free customs or be outlawed or exiled, or any other wise destroyed, 

nor will we go upon him nor send upon him, except by the lawful judgment of 

his pears or by the law of the land”. 

Magna Carta used immediately because part of the law of the land and 

chapter 61 of the greater charter authorized an elected body of twenty-five barons 

to determine by majority vote what redress the king must provide when the king 

offends “in any respect against any man”. 

Thus, Magna Carta established the rule of law in England by not only 

requiring the monarchy to obey eh law of the land, but also limiting how the 

monarchy could change the law of the land. It should be noted, however, that in the 

thirteenth century these provisions might have been retiring only to the rights of 

landowners, and not to ordinary peasantry or villagers.  



3 
 

Shorter versions of Magna Carta, were subsequently issued by British 

Monarchs and chapter 39 of Magna Carta was renumbered “29”. The phrase “Due 

Process of Law” first appeared in a statutory rendition of Magna Carta. 

In A.D. 1354, during the reign of Edward 111 of England, it states as 

follows: “No man of what state of condition he be shall be put out of his hands or 

tenements, nor taken, nor disinherited, nor put to death, without he being brought 

to answer by Due Process Law”. 

Background of Due Process In Nigeria 

 Nigeria history since independence has been stormy. There was  a civil war 

from 1966 to 1970 and there have been five consecutive military coups. 

 Nigeria is blessed with mineral resources. Agriculture used to dominate the 

Nigerian economy. Hence  at the eve of political independence in 1960, the 

proportion of GDP contributed by agriculture (embracing crop cultivation, 

livestock, fisheries and forestry stood at 67.0 percent, while that of petroleum was 

only 0.6 percent (Dunlap, 1975). However, with the oil boom of 1970’s agriculture 

was neglected. This raised Nigeria’s level of imported consumption and over 

dependence on manufacturing sector on import. 

Problems of Due Process 

 The discovery of oil in Nigeria has not been free from problems despite the 

various attempts from government (Dunlap, 1975) note the launching of the 

ambitious National Development Plan (1970-74) and the expedient use of contract 

awards for execution in the economy. These include the culture of excessive costs; 

corruption management and ill-considered contracts from being a middle-income 

country in the 1970s. 

 Nigeria has fallen to be among the poorest nations in the world. It should be 

noted that in the 1960s and early 1970s, Nigeria, Malaysia, Taiwan, Singapore and 

South Korea, had similar per capital income, GDP growth rates and under-
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developed political structure (Ekpo, 2004). However, the Asian Tigers, (newly 

industrialized countries [NIC]) have actually escaped under-development and 

poverty. 

 Most people attributed this to the way their economies are being managed. 

Nigeria has gone through all the processes of business cycle-decline, depression, 

(recession), recovery and boom, yet none of these booms as Ekpo (2004) noted, 

has resulted in any significant restructuring and transformation of the economy 

since each boom sector and none of the benefits associated with the booms was 

maximized. Nigeria, especially since the early 80s has been confronted with a 

magnitude of economic problems. These economic problems include, stagnant 

growth, rising inflation, unemployment, food shortage and mounting external debt. 

Nigeria therefore like most nations has been battling with how to achieve its major 

economic objectives. These objectives include full employment, price stability, 

economic growth and healthy balance of payment. It has not been easy for Nigeria 

to realize the above objectives, because of the following reasons: 

  Poor performance of the preferred sectors (agriculture and manufacturing 

sectors). These sectors are not doing well because of the following reasons: 

(i) Unwillingness of investors to invest in our manufacturing sector due to 

political instability  

(ii) Misplacement of priorities  

(iii) Shortage of basic infrastructural amenities and utilities problems of raw 

materials.  

Problems arising from the Abandonment of Agriculture in Nigeria  

 Over dependence of Nigeria economy on a single commodity i.e. oil 

 Management problems  

 Social problems  

 Inadequate statistical data for policy formulation  
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 Inadequate infrastructural amenities  

 Gaps in the judicial and law enforcement agents 

 Lack of effective implementation policy 

 Lack of enabling environment. 

At the root of all these problems is corruption. As Obasanjo (2004) rightly 

observed until 1999, Nigeria had practically institutionalized corruption as the 

foundation of governance.  

Hence, institutions of society easily decayed to unprecedented proportions as 

opportunities were privatized by the powerful. This process was accompanied at to 

be expected, by the intimidation of the judiciary, the subversion of due process, the 

manipulation of existing laws and regulations, the suffocation of civil society, and 

the containment of democratic value and institutions. 

Power became nothing but a means of accumulation and subversion as 

productive initiatives were abandoned for purely administrative and transactional 

activities. The legitimacy and stability of the state became compromised as citizen 

began to devise extra-legal and information ways of survival. All these made room 

for corruption. 

There is therefore an urgent call for procurement reforms and enthronement 

of due process in the Nigerian public sector. 

In 2001, the federal government issued a new policy guideline for 

procurement and award of contracts in government ministries / parastatals (East 

Java Design Team, 1990). 

Conceptual Clarification  

 Due Process implies that government activities and business can be carried 

out openly, economically and transparently without favouristism and corruptible 

tendencies (Keeney and Raiffa, 2004). The essence of this is to ensure in such a 

way as to be implementable and enforceable.  
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 It is hoped that this due process should put an end to the business as usual 

syndrome in Nigeria. Due process is a mechanism that certifies for public funding. 

Only those projects that have passed the test of proper implementation, packaging 

and that adhere stringently to the international competitive bid approach in the 

award process will term to observe Due Process (Obasanjo, 2003). 

 There is no gainsaying the fact that improved public procurement systems 

would have a beneficial effect on economic condition of the nation (Ekpenkhio 

2003), viewed public procurement as a business process within a given political 

system, with dishonest considerations of integrity, accountability, national interest 

and effectiveness. These business operations of government, as controlled by 

public procurement, usually affect many different elements of society. The 

procuring entities, for instance, have needs for making support like roads, 

hospitals, etc, to help in fulfilling their designated national mission. 

 The business communities of actual or potential supplies on the other hand 

need to satisfy government procurement requirement. There are also other 

interested parties like professional bodies, various agencies, interested public, etc, 

who are all affected or influenced in one way or the other by pubic procurement. 

(Ekpo, 2004). 

Due Process and Procurement in the Nigeria Public Sector 

 Based on widespread corruption, conducting government business 

degenerated so much by the year 2000. This was due to the fact that no serious 

attention was paid to public service rule, financial regulations and ethics and norms 

because of selfish reasons. The Federal Government noted that urgent need for 

transparency in government procedures so as to be able to move the system 

forwards. Hence, the Federal Government in 2003 commissioned the World Bank 

to collaborate with some private sector specialist in the country. 
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 The essence of this request to the World Bank is to assist Nigerian 

government with a process of enthroning efficiency, accountability, integrity and 

transparency in government procurement and financial management system. 

 It was based on this that  the country procurement assessment report was 

produced through a participatory review approach from  key stakeholders 

including representatives from private sectors and the federal, state and local 

governments with assistance from international and national consultants. 

 The Country Procurement Assessment Report (CPAR) identified some 

major weaknesses in the procurement system in Nigeria as follows:  

1. That Nigeria lacks a modern law on public procurement oversight and 

monitory purchasing entities.  

2. That the finance (control and management) Act, 1958, together with  the 

financial regulations which set basic rules for managing public expenditure 

have gaps, deficiencies and faulty implementation of existing regulations on 

procurement (e.g. lack of permanent arrangements for control  and 

surveillance), which  create opportunities for bribery and corruption.  

3. That due to inflation and lack of regular adjustments on the thresholds of the 

approving limits of the tender boards, their authorization were constantly 

being eroded resulting in abuses, prominent among which is splitting of 

contracts.  

4. That there was proliferation of tender boards, which were perceived by eh 

private sector of delays and non-transparency. In addition, these tender 

boards appeared to have limited mandated power to decide contracts factor 

resting with the permanent secretary and the minister / commissioner. 

5. That customs systems and procedures were cumbersome and major causes 

of delay in clearing goods, and hence a source of corruption; and  
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6. That procurement is often carried out by staff that substantially lacks 

relevant training. 

Another major problem of the existing procurement system and guidelines in 

the country is the difficulty of implementation. The reasons for this, as (Grossman 

and Krueger, 1995) pointed out include absence of economic cost/benefit analysis 

of projects. There is lack of genuine competition and transparency since applicable 

rules are usually tilted in favour of a predetermined winner whose most projects 

are not harmonized and are not elected on priority basis. 

 There are gaps between budget and actual release which usually result in 

underfunding, delay competition, etc. 

 The Budget Monitoring and Price Intelligence Unit (BMPIU) serves as a 

Vanguard of ensuring fiscal transparency, stretch compliance with federal 

government guidelines on due process certification as it concerns budgeting for 

and procurement of facilities / services  / contracts at appropriate cost (Ehrlich and 

Ebruch, 1994). The Budget Monitoring and Price Intelligence Unit (BMPIU), 

which also addresses the development and operation of procurement of services for 

federal government and its agencies, has the following objectives (Ehrlich and 

Ebruch, 1990): 

1. To harmonize existing government policies  / practices and update same on 

public procurement, 

2. To determine whether or not due process has been observed in the 

procurement of services and contracts through the initiation and execution of 

such projects, 

3. To introduce more probity, accountability and transparency into the 

procurement process, 

4. To establish and update pricing standards for all supplies to government, 
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5. To monitor the implementation of projects during execution with a view to 

providing information on  performance, output compliance with 

specifications and targets, (cost, quality and time), 

6.  To ensure that only projects which have been budgeted for are admitted for 

execution, and 

7. To ensure that budget spending is based on authentic reasonable and fair 

costing. 

The mission of the Budget Monitoring and Price Intelligence Unit (BMPIU) is to 

use one process mechanism to establish transparent, competitive and fair 

procurement system which is integrity driven, encourage spending within budget 

and ensure speedy delivery of projects, while achieving value for money without 

sacrificing quality and standards for the federal government of Nigeria for 

realization of the budget monitoring and price intelligence unit objectives. 

 The government put in place the regulatory functions for certification, 

functions for certifying federal-wide procurement in categories of resident, due 

process team certification (projects with a  threshold of between N10 million and 

N50 million) and full due process certification (projects above N50 million at 

various stages). Monitoring functions to supervise the implementation of 

established procurement policies and training and advisory functions to coordinate 

relevant training programmes. The documents to be forwarded to  the budget 

monitoring and price intelligence unit as requirements for one process review as 

outlined by (Dietz, 1994) include: (1) The project policy file (2) evidence of 

advertisement at appropriate (3) tender evaluation report (4) tender return (5) 

contract award letter and agreement (6) original contract quantities (if any (7) 

contract drawing (if any) (8) other contract documents (9) financial summary and 

statement (10) progress reports (11) variation requests and variation orders using 

(12) interim valuation and certifications.  



10 
 

 Due process mechanism has made reasonable progress in Nigeria with two 

years of its implementation. Progress has been made especially in the promotion of 

fair play and competition. A lot of savings have been made especially in the area of 

reduction to contract sums in some cases to the tune of $500  million (Obasanjo: 

2003). Ezekwesili also disclosed that her office saved N572.4 million (an 

equivalent of 4.1 million Euros) from a single project by  the Ministry of Health 

meant to procure and supply equipment to tertiary health institutions. 

Agreement of Government Procurement 
Coverage and Obligation 

 The obligation which the agreement imposes can be broadly divided into 

two categories: substantive and procedural. 

 Among the important substantive obligations are those which require 

purchasing agencies to apply to the appropriate ministry or agency. 

 The procedures obligations aim at ensuring that: 

(a) Tendering procedures (open, selected and limited) remain open and 

transparent and provide an opportunity to al interested suppliers to 

participate. 

(b) There is due process in port award information; and 

(c) Challenge procedures providing remedies are available to unsuccessful 

supplier which considers that the contract has been awarded in violation 

of the agreement.  

Scope and Coverage of Due Process  

i. Coverage of Entities:  Entities at all levels of government, including sub-

central levels of government and enterprises owned or influenced by 

government, might be covered by a transparency agreement. 

ii. Coverage of Products: The scope of a transparency agreement might 

extend to all goods and services and any combination of goods and services. 
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iii. Threshold Values: In principle, the coverage of a transparency agreement 

should not be limited to contracts above a certain threshold level, but certain 

provisions might be more flexibly applied to smaller contracts.  

iv. Coverage of Transaction: Acquisition of any contracted means, including, 

for example lease or rental might be covered. 

Procurement Methods: 

Any provision on procurement methods should be flexible enough to 

accommodate the differing procurement methods used in national practices and 

should allow for the possibility of using methods not based on tendering. 

While the methods employed by member countries of agreement on 

government procurement were generally based on tendering for high-value 

contracts (open, selective, limited), they also used other methods (e.g. purchase 

cards, electronic catalogues) for low-value contracts. 

 According  to one view on the main procurement  methods, open or 

international bidding with no limitations on the number if potential  bidders was 

the most transparent  method selective procure which was justifiable  where it was 

not feasible  or efficient  to consider and evaluate  a large number of potential bids, 

as long as all  potential  interested  suppliers were given the same opportunity to 

access information  on procurement and to seek to invited to bid. 

Another view held that open and selective tendering should be considered 

equally transparent, provided selective tendering was constructed in accordance 

with appropriate principles. 

On the third procurement method, limited tendering (e.g individual, sole-

source, single source or direct tendering), it was suggested that, since information 

and selective criteria were not made publicly available, this method should be used 

in justified and exceptional circumstances. 

Decision on Qualification of Suppliers 
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 Registration and qualification systems had a useful role in the procurement 

process provide they were fully transparent. The key principle of due process as 

regards these issues was that decisions on registration and qualification of suppliers 

should be taken only on the basis of criteria that had been identified early in the 

process and predisclosed to supplier sufficiently in advance. Any changes in 

qualification requirements should be made known to interest suppliers 

Publication of Laws and Procedures 

 The publication of national legislation provided not only a clear road map 

for potential suppliers but also a check against arbitrary practices within 

procurement regimes. 

Notice of Invitation to Tender 

 Information on procurement opportunities in notices of invitations to tender 

should be sufficient to allow potentials suppliers to assess their interest in 

participating in the proposed procurement procedure and to seek tender documents. 

Information  on Tender Opportunities  

On advanced information on tender opportunities, there were two issues; 

when the information could be found and its content. 

Publications with regard to where the information could be found by 

potential suppliers, the following points were made: 

1. Procurement opportunities and the related procedural requirements should 

be made known and be generally available to interested parties through an 

accessible source; 

2. Information on tender opportunities should be published in the printed and 

/or electronic media. 

The printed media could be an official gazette or a national newspaper of 

wide circulation; 
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3. Electronic publications should be used where feasible, taking into account 

the level of development of individual WTO members. The internet 

addresses of electronic publication could be made available. 

 

Types of Assistance that Could Be Provided To Developing Countries Under 
An Agreement On Transparency In Government Procurement 
 
(1) Development of national legislation and procedures. 

This   could be achieved by way of: 

- Legal advice on, and assistance in, drawing national legislation; 

- Analysis of, and guidance on, administrative and policy options; 

- Establishment and implementation of bid challenge system; and 

- Practical steps to make procurement more user-friendly, such as developing 

standard forms for tender notices and fill-in bid forms. 

(2) Training: 

- Training for those who have to implement, use or enforce new legislation, 

procedures and/or practices. 

- Training the judiciary 

- Training purchasers and suppliers  

- Exchange of officers. 

(3) Access to information by supplier. Workshop, seminars and the production 

of user guides, including the development of interest websites, search 

engines and data bases to provide information on opportunities for doing 

business with governments. 

Conclusion and Recommendation  

 It should be noted that due process and procurement return produced some 

actual dividends. It resulted in more transparent efficiency and effective 

procurement. System, which creates equal, assess to bidders of public sector 
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contract.  It leads to increase in government revenue base by minimizing avenues 

of wastages and leakages in the economy through efficient management of 

government resources. It makes it possible for contractors and supplies to have a 

fair hearing when agreed through filling their protests to a statutory contract appeal 

board (Ekpenhio, 2003). 

 However, Ekpenhio suggested that to fully maximize the benefits of 

procurement returns that there is the need to develop a new cadre of professional 

procurement officers and contracting others in the public service for the 

implementation of procurement returns. 
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