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ABSTRACT 

This paper examines the contentious issue of ownership and control of the oil industry in 

Nigeria and how successive constitutions and other enactments vested ownership and control 

of the oil industry in the hands of two of the three critical stakeholders of the oil industry, the 

federal government (FGN) and the multinational oil companies (MOCs) leaving out the 

communities who live on the land where the actual exploration and production takes place. 

The Federal Government and the (MOCs) consolidated their hold on the industry through 

centralized governance that principally targets the revenue accruing from the industry. 

Centralization of oil governance aims at giving every citizen and community in the federation 

a sense of belonging based on equity and fairness in the distribution of the benefits of the oil 

industry for development. Years of centralized ownership and control of oil revenue have not 

reduced poverty among Nigerians nor led to development of oil producing communities 

(OPCs), a reality which has not only led to continuing agitation for resource control by OPCs 

but also to its hijack by the power elites from the region based on claims of indigenous 

ownership despite both statute and case law positions on the issue.  It is thus argued in this 

paper that OPCs can be protected through model municipal laws and regulations which 

recognise their special status and not necessarily through claims of indigenous ownership. 

With data from mainly secondary sources and relying on the elite theory as bases of analysis, 

the paper appraised how the OPCs can rely on human rights provisions in the 1999 

constitution and other enactments to hold the government to develop their communities, 

findings show that this can be achieved in addition to communities’ direct management of the 

13 % derivation fund accruing to them in the face of current holding down of oil production 

by the Avengers, the new militants of the oil creeks of Nigeria. 

 

KEY WORDS Ownership, Control, Indigenous, Communities, Continuing claim, Petroleum, 

Avengers.  
 

 

INTRODUCTION AND BACKGROUND 

The belief in many quarters is that the controversy over ownership and control of the 

petroleum resources in Nigeria was finally laid to rest by virtue of the decision in Attorney 
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General of the Federation (AG Federation) v Abia State &35 others,1where the Supreme 

Court of Nigeria (SCN) reiterated the fact that oil and gas resources werethe absolute 

properties of the Federal Government of Nigeria (FGN).2Despite the SCN decision, the 

contentious issue of ownership and control of the petroleum resources in Nigeria has refused 

to die. The issue came up again at the lastNational Constitutional conference inaugurated in 

March 2014 by President Goodluck Jonathan.3 The resurfacing of insurgency in the Niger 

Delta as exemplified and led by new militant group that go by the name Avengers who are 

threatening to ground the entire oil industry if the ownership structure of the oil industry is 

not re-visited4 is another pointer that the epic SCN holding or the political solution resorted to 

has not put paid to the issue of ownership and control of the oil industry in Nigeria. 

Recurs to claim of minority and indigenousness bysome communities of the Niger Delta 

region as bases for calling attention to perceived marginalization from political and economic 

spheres of the Nigerian dates back to colonial days.5The complaint during the colonial era 

was that the Igbo majority ethnic group with whom they shared the former Eastern region 

shut them out from participating in the economic and political activities of the region.6The 

complaint led to the colonial government sending two of their representatives to represent the 

Eastern region at the 1958 constitutional conference in London.7 Also a commission was set 

up to ascertain the size of the problems, leading to the creation of an interventionist agency- 

the Niger Delta Development Board (NDDB) to ) to tackle the developmental challenges of 

the minorities region.8 

                                                           
* Florence U Masajuwa, Lecturer, Edo University, Iyamh, Edo State, NIGERIA, fmasajuwa@yahoo.com 
1 (2002), 6NWLR (pt764)542. This is notwithstanding the fact that the impasse that was generated by the 

decision was ultimately settled politically (No victor no vanquished).   
2 Constitution of the Federal Republic of Nigeria (CFRN) 1999, Section 44(3) Sections 1, Petroleum Act, 1969. 

3L. Nwabughiogu, “Confab: The North’s opposition to ‘ new constitution.”The Vanguard, August 17, 2014     

See more at: http://www.vanguardngr.com/2014/08/confab-norths-opposition-new-

constitution/#sthash.WWUiPkNW.dpuf. TheNational  Conference was convened on March 17, 2014, at the end 

of its sittings, the 492 delegates adopted and submitted the final report of the exercise to the president, Dr 

Goodluck Jonathan on August 17th, 2014. 

4Niger Delta Avengers. Available at www.nigerdeltaavengers.org. Accessed January 15, 2017. 
5 W.O Ikuli, Neo-Ijawism and the Journey so far (Abuja, Nigeria: Hank and Whitney, 2012), p.208. 
6
A.O Ikelegbe, “The Economy of Conflict in the Oil Rich Niger Delta Region of Nigeria,” Nordic Journal of 

African Studies 14 no., 2(2005), P. 208–234, at p.214 

 
7ibid 
8  E. E Osaghae, Crippled Giant: Nigeria Since Independence. (Ibadan, Nigeria: John Archers Publishers 

Ltd,2011), p. 10 

http://www.vanguardngr.com/2014/08/confab-norths-opposition-new-constitution/#sthash.WWUiPkNW.dpuf
http://www.vanguardngr.com/2014/08/confab-norths-opposition-new-constitution/#sthash.WWUiPkNW.dpuf
http://www.nigerdeltaavengers.org/
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With the advent of petroleum in the parts of Eastern region inhabited by the minorities in the 

later part of the 1950s, the complaint next shifted. Initially, it was that the Igbo ethnic 

majoritywere controlling the new oil business, shutting them out again.9 The minorities then 

joined forces with the Federal Governmentagainst the Igbo in the civil war that ensued so as 

to freethemselves and‘their new oil’10Commenting on this second ‘liberation’ struggle of 

Niger Delta minorities, Ikelegbe says:11 

The emergence of commercial oil production from the region in 1958 

and thereafter raised the stakes and generated a struggle by the 

indigenes for control of the oil resources. This was linked into the 

former because it was only within their own regions that such control 

could take place. Further the new oil economy generated an intense 

ethnic majority and regional hegemonical struggle particularly 

between the ruling Hausa/Fulani and northern hegemony, the Igbo 

who dominated and ruled the Eastern region and the N.D. minority 

groups. This in part contributed to the Nigerian civil war of 1967–

1970.12 

The Eastern region was subsequentlycarved into three states- two for the minorities and one 

for the Igbo majority ethnic group, thus finally ‘liberating’ the minorities and ‘their oil’ from 

perceived Igbo domination and control.13 The General Gowon –led military government in 

addition to restructuring Nigeria into twelve States, also centralised the governance of the 

emergent petroleum industry in keeping with the 1962 UN Declaration of state sovereignty 

over mineral resources among other reasons.14 

                                                                                                                                                                                     
A.O Ikelegbe, “The Economy of Conflict in the Oil Rich Niger Delta Region of Nigeria,” Nordic Journal of 

African Studies 14 no., 2(2005), P. 208–234, at p.214 
9 This phase of the face- off between the Igbo and the ethnic minorities of the former Eastern region occurred at 

a time the same Igbo majority were embroiled in a big crisis with the rest of Nigeria. 
10 V. Ukogo, “From Palm Oil to Crude Oil: The Impact of International Trade on the Niger-Delta communities, 

1895-1995” (PhD diss., University of Lagos, Nigeria, 2007), p.1 
11Ikelegbe,  “The Economy of Conflict in the Oil Rich Niger Delta Region of Nigeria,” Nordic Journal of 

African Studies 14 no., 2(2005), P. 208–234, at p.214 

 
12Ibid (Ikelegbe, “The Economy of Conflict in the Oil Rich Niger Delta Region of Nigeria.”(2005),p 214 
13 Nwajiaku-Dahou, “Heroes and Villains,” 2009, p 50. State creation was used as a tool for undermining 

possible minority support for Biafra, the new state the Igbo ethnic group had formed aftermath of the heavy 

massacre of the Igbo in the North and other parts of Nigeria, which also caused the civil war.  
14Nico, Schrijver. Sovereignty over natural resources: Balancing Rights and Duties.(Cambridge University 

Press, 2008),p.3& 29. The holding was perceived as harsh by Nigerians, a situation that led the Federal 

Government to opt for political settlement of the issue. See also IDEA: “Democracy in Nigeria: Continuing 

Dialogue(s) for Nation- Building. “Capacity-building Series 10, Sweden(2001), p.274 
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To the Niger Delta minorities, many years after centralised governance of petroleum 

resources and all lands in Nigeria, the anticipated benefits to the oil producing communities 

from such arrangement remain a mirage.The communities have instead experienced more of 

the negative externalities of the enclave industry15 as pollution is rife;16 traditional sources of 

income such as fishing and farming have been destroyed by the oil industry,17 unemployment 

is high,18 rising prostitution and dislocation of traditional family values,19 increasing rate of 

HIV/AIDS,20 crime and other social vices has crept into the region due to influx of people 

from other parts of the country and beyond in search of jobs. Thus, this grim statistics of the 

oil industry’s presence in the region have led to a new cry of marginalisation by the 

communities.This time it is marginalization from participation in the benefits of the oil and 

gas industry. According to Nwajiaku-Dahou:21 

...yet since the war, an expanding oil economy, progressive 

fiscal and political centralization, and successive rounds of state 

creation have meant that the states, whose creation minorities 

had long struggled for, lost fiscal and political autonomy. The 

target of minority political frustrations therefore shifted away 

from the regions to the centre, away from a specific focus on the 

once regionally powerful ‘Igbo’ to the ‘wazobia’ or majority-

three ethnic groups,22 particularly the Hausa–Fulani elites, who, 

until 1999, controlled power at the Federal centre. This meant 

they also controlled the ownership and distribution of oil 

revenues, from which the Delta minorities, despite the location 

of their homelands in the key oil producing region, have failed 

to benefit.23 

 

                                                           
15Nwapi, A legislative proposal for public participation in oil and gas decision making in Nigeria. Journal of 

African Law, 54, no., 2(2010), P.184-211, at p.184 
16 Okonta and Douglas, Where vultures Feast (Benin-City, Nigeria: ERA, 2003), p.87. The Niger Delta Region 

is described as one of the five most polluted places on earth. For more on this see Francis et al., “Securing 

Development and Peace in the Niger Delta,” (2011), p. 2, Hill, Nigeria since Independence, (2012). p. 85. 
17 Ibid, p. 136, 
18 Francis et al., Securing Development and Peace in the Niger Delta,(2011) p. 2,.unemployment especially 

among youths is estimated at 40% (approaching 50% in some areas) andhigh income inequality. This is high 

because oil industry workers earn very high salaries in foreign currencies, thus making cost of items 

and living generally too high and beyond what an average inhabitants of the region can afford.   
19E. O Akubor, “The Travail of Women in the Crises in the Niger Delta Area.” Anthropologist, 13, no., 1 

(2011), P.27-31, at. p.29 
20 N.E Udonwa, M. Ekpo, I.A Ekanem, A.V Inem and N.E Etokidem, “Oil doom and Aids boom in the Niger 

Delta Region.” Rural and Remote Health (online), no 273(2004).  
21K. Nwajiaku-Dahou, "Heroes and villains.”(2009),p. 50 
22 WAZOBIA is an acronym taken from the word ‘come’ in the three majority ethnic groups- Yoruba, Hausa-

Fulani and Igbo.. ‘Wa’ is come in Yoruba, ‘zo’ is come in Hausa-Fulani and ‘bia’ is come in Igbo.  
23K. Nwajiaku-Dahou, Kathryn. "Heroes and villains: Ijaw nationalist narratives of the Nigerian civil 

war."CODESRIA, Africa Development 34, no. 1 (2009), p.50 
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The struggle of the producing communities against this new form of ‘marginalization and 

domination’ have taken various forms including asserting ownership of the oil on the claim of 

having indigenous titles to the land, notwithstanding Federal declaration of ownership and 

control.24The question then is why do oil producing communities use moments  like the just 

ended National confab to re- lay claim to owning the petroleum resources found in their land 

despite the clear declarations by both statute and case laws that both land and petroleum 

resources anywherein the country belong to the Federal Government? 

It’s against this background that this paper argues that what the communities of the Niger 

Delta want is the development of their communities and a fair share of the benefits accruing 

from the oil industry. It further argues that these needs can be protected under present 

democratic settings in Nigeria through model municipal laws and regulations with 

international law standards which recognise their special status and not necessarily through 

continuing claims of indigenous ownership of the petroleum resources. Arising from these 

submissions, are the following objectives: 

To ascertain the current legal positions on ownership and control of the petroleum resources 

in Nigeria; To ascertain how far the current legal positions on ownership and control have 

met the yearnings and aspirations of the oil producing communities (OPCs) in terms of 

development of their communities (including participation in the benefits and compensation 

from the oil industry) The theoretical bases of analysis are the elite theory.The paper is a 

qualitative research, with data mainly from documentary or secondary sources -books, 

journal articles statutes and case laws while analysis was also qualitative. The submissions 

and objectives structure the paper  into seven sections:Section one is introduction, 

sectiontwo-is an overview of the current status of the petroleum value chain, section three 

dealt with legal perspectives on ownership of natural resources, four-is an appraisal of the 

impact of  centralized governance of petroleum resources, section five is the rights of oil 

producing communities and the protections offered by both municipal and international laws 

on these rights; six is on ownership and control structure of natural resources from another 

jurisdiction- Namibia and section seven is conclusion and recommendations. 

 

 

 

                                                           
24 This is also referred to as resource control. 
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1. NIGERIAN PETROLEUM VALUE CHAIN: OVERVIEW OF CURRENT 

STATUS AND SUSTAINABILITY 

So much has already been written on the history and political economy aspects of the 

Nigerian oil industry.25 This paper veers off that side of the story of the industry to examine 

the value chain and the sustainable future of the industry vis avis its two prominent products-

crude oil and gas. As petroleum resources is non-renewable product,26 the aim here is to 

ascertain just how much of the product is still available27 and prospects for new discoveries 

as herein lies the ability to meet the  development and participation- needs of OPCs  in the oil 

and gas industry’s benefits. 

The petroleum industry business operations are divided into three major divisions namely; the 

upstream, midstream and downstream ventures.28 The Upstream activities are where 

exploration and production occurs, the midstream deals with processing and transportation, 

and the downstream where refining and marketing of petroleum products, takes place.29 The 

players in the upstream sector are mostly foreign oil companies with few indigenous ones.30 

Nigeria’s recoverable crude reserve is put at34 billion barrels whileover 900 million barrels 

of recoverable reserves have also been identified.31 The government had in 2010set a target to 

achieve a reserve of 40 billion barrels and a daily production of 4 million barrels per day by 

the year, 2020.32But figures from NNPC and the Central Intelligence Agency (CIA), though 

contradictory points to plummeting- reserve figure instead. For example, while NNPC says 

the decline is from 37 billion to 35 billion barrels,33  the Central Intelligence Agency (CIA) 

                                                           
25 W.N Akpan, “Between the sectional and the National: Oil, grassroots discontent and civic discourses in 

Nigeria.” PhD diss., Rhodes University, South Africa, 2005), C. Nwapi, Legislative Proposal for Public 

Participation in Oil and Gas Decision-Making in Nigeria.” Journal of African Law, 54, no., 2(2010), P.184-211, 

at p.188 
26S.O Oyedepo, “Energy and sustainable development in Nigeria: the way forward." Energy, Sustainability and 

Society 2, no. 1 (2012), P 1-17, at p.2 
27Ibid (S.O Oyedepo, “Energy and sustainable development in Nigeria: the way forward." 2012) 
28ibid. Sometimes, gas is added as the fourth  
29 ibid 
30 J.R Barnet and  R.E Muller, Global Reach: The Power of the  Multinational Corporations.(London, UK: 

Jonathan Cape Ltd.,1974), p.150-163 
31Nigerian  National Petroleum Corporation (NNPC), 

http://www.nnpcgroup.com/NNPCBusiness/BusinessInformation/OilGasinNigeria/Industry 
32Ibid(NNPC, 2014) 
33 Department of Petroleum Resources(DPR). http://dpr.gov.ng/index (Accessed  Wednesday, 29 July, 2014)   

http://www.nnpcgroup.com/NNPCBusiness/BusinessInformation/OilGasinNigeria/Industry
http://dpr.gov.ng/index
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says Nigeria’s proven oil reserves slumped from 38. 5 billion barrels in 2008 to 37.5 billion 

barrels in 2010,34 dropping further to 37.2 barrels in 2011.35 

Daily production is also experiencing a decrease, for example from 2.13 million bbl/d in 2011 

to 2.10 million bbl/d in 2012. Supply disruptions also escalated so that between January and 

November 2013, crude oil production averaged slightly below 2.0 bbl/d, similar to the levels 

in 2008-2009 when disruptions hit record highs.36 

 

The decline has been attributed to a number of factors.First is lack of investment in that area 

in the last five years due to the non-passage of the petroleum industry bill (PIB) into law. 

Secondly, there has been steady decline in the number of drilled wells since 2006.37For 

example, only 3 exploratory wells were drilled in 2011, whereas 20 were drilled in 2005 

alone.38Completed oil wells dropped from 124 in 2011 to 107 in 2012.39 For some time now, 

Nigeria’s gas reserves have fallen by around 1per cent, showing a reduced investment in 

improving reserves (53 per cent of Nigeria’s gas is liquefied gas).40 There is also the problem 

of oil theft, and insecurity.41  Low capacity operation by the government agency saddled with 

policy implementation in this area, the Nigerian Petroleum Development Company (NPDC) 

is another problem causing the dwindling fortune of the petroleum industry.42But, NPDC is 

alleged to have since inception,43 operated below capacity,44 producing only 40,000 bpd.45 

                                                           
34 CIA World Fact book-Nigeria (2014) 
35 Ibid(CIA Fact book-Nigeria, 2014) 
36 USA Energy Information  Administration, Nigeria: Overview of Oil and Gas Industry, (Report, December, 

2013) 
37C. Okafor,“NPDC in Frantic Moves to Achieve 250,000bpd Output Target.”ThisDaylive, October, 2, 2012.  

Available at http://www.thisdaylive.com/articles/npdc-in-frantic-moves-to-achieve-250-000bpd-output-

target/126552/ (Accessed Tuesday, 29 July 2014) 
38 United States Energy Department, Energy Information Administration (EIA) 2013. Available at 

http://www.eia.gov (Accessed Wednesday, 29 July, 2014).     
39 Organisation of Petroleum Exporting Countries (OPEC), Annual Statistical Bulletin, 2013.  
40 L. Atsegbua, Oil and Gas Law in Nigeria: Theory and Practice. Second Edition(New Era Publication, 2004), 

p.196 
41 F. Asu, “Nigeria’s crude oil reserves target goes awry.”Businessday, March 29, 2014. Available at 

http://businessdayonline.com/2014/03/nigerias-crude-oil-reserves-target-goes-awry/  (Accessed Tuesday, 29 

July 2014) 
42It is a wholly owned subsidiary of the Nigerian National Petroleum Corporation (NNPC) 
43The NPDCwas established in 1988 to carry out petroleum exploration and production activities. 
44C. Okafor, “NPDC in Frantic Moves to Achieve 250,000bpd Output Target,” ThisDaylive, October, 2, 2012.  

Available at http://www.thisdaylive.com/articles/npdc-in-frantic-moves-to-achieve-250-000bpd-output-

target/126552/ (Accessed Tuesday, 29 July 2014), 
45 United States Energy Department, Energy Information Administration (EIA), 2013, available at 

http://www.eia.gov. This production level is considered very meagre for a company that ordinarily should be 

rubbing shoulders with globally acclaimed national oil companies like Petrobras of Brazil, PETRONAS of 

Malaysia and Saudi Aramco, given that Nigeria is the 12 biggest oil producer in the world. 

http://www.eia.gov/
http://www.eia.gov/
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Oil Fields: Of the 606 oil fields in the Niger Delta area, 355 are on-shore while the remaining 

251 are offshore.46 Of these, 193 are currently operational while 23 have been shut in or 

abandoned as a result of poor prospectivity or total drying up of the wells.47 Outside the 

Niger Delta, a total of 28 exploratory oil wells have been drilled all showing various levels of 

prospectivity.48 

THE GAS INDUSTRY IN NIGERIA 

Natural gas like its crude oilsister was also discovered in Oloibiri, Bayelsa State 1956.49 Gas 

is exploited the same way as crude oil and in two forms- associated gas (AG) and non-

associated gas(NAG).50 And like crude oil, the gas fields are located mainly in the oil 

producing communities of the Niger Delta.Natural gas is now the fuel of choice throughout 

the world, primarily because of the high efficiency and environmental benefits it offers 

compared to its main fuel competitors: crude oil and coal.51 Annual deliveries of LNG have 

doubled over the first decade of the21st century, and the growth in worldwide LNG trade is 

projected to continue so that natural gas consumption will exceed 25 per cent of the world’s 

total energy needs by 2025.52 Despite this growing global recognition of the importance of 

gas, and  the fact  Nigeria has more natural gas resources than crude oil,53most writings on 

the petroleum industry often ‘yoke’ crude oil and gas together . And quite often, writers and 

                                                           
46 Niger  National  Petroleum  Corporation(NNPC), 

http://www.nnpcgroup.com/NNPCBusiness/BusinessInformation/OilGasinNigeria (Accessed Wednesday, 30 

July, 2014)    
47P. Ziakede -Aginighan, “Niger-Delta after Oil: How to avert the Oloibiri metaphor,” The Vanguard, 26 May, 

2013, available at http://www.vanguardngr.com 

K. Kuku,  Remaking the Niger Delta: Challenges and Opportunities.(Surrey, Uk: Mandingo Publishing, 

2012),p.30   
48 NNPC, 2014. These wells include two (2) discovery wells in Anambra State, one (1) discovery well each in 

Edo State and Benue State each and Twenty-four (24) wells in the Chad Basin. However, production is yet to 

commence in any of these wells 
49  B. Agoro, Nigeria’s LNG Project: Developments, Prospects and Challenges, Int’l Energy L &Tax’n Rev., 85, 

no.,85(2001), p.87 
50 W.O Ikuli, Neo-Ijawism and the Journey so far (Abuja, Nigeria: Hank and Whitney, 2012), p.197. 
51 P. R. Weems and M. Hwang, “Overview of issues common to structuring, negotiating and documenting LNG 

projects,” J World Energy Law Bus, 6 no., 4(2013), p. 267-299, at p.267  doi: 10.1093/jwelb/jwt016 
52 ibid 
53 E. Duruigbo, “Managing Oil revenue for Socio-Economic Development in Nigeria.” (LLM  thesis, Stanford 

University, USA, 2004), P.11(fn.20) 

http://www.nnpcgroup.com/NNPCBusiness/BusinessInformation/OilGasinNigeria
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policy makers pay more attention to crude oil notwithstanding the different physical 

characteristics of the two. 54 

Nigeria’s 187 trillion cubic feet(Tcf) of proven natural gas reservesmakes it the country with 

the 9th largest gas reserves globally and the largest in Africa,55  or 153 trillion cu m (1 

January 2013 est.) 56of proven natural gas reserves.57 There is a potential to develop its gas 

reserves to 600Tcf and thereby become the country with the 4th largest gas reserves in the 

world. Nigeria exported 19.8 MMtpa (950 Bcf) of LNG in 2012, according to FACTS Global 

Energy,58 making Nigeria the fourth largest LNG exporter in the world. Nigeria's LNG 

exports accounted for more than 8% of globally traded Liquefied Natural Gas (LNG). Japan 

is the largest importer ofNigerian LNG and imported 24% of the total in 2012, followed by 

Spain (19%), France (12%), South Korea (9%), and India (7%).59 

Nigeria’s gas resource is estimated to be capable of lasting for hundred years as opposed to 

crude oil which industry watchers estimate could be exhausted within the next thirty years.60 

Current trends thus, points to a more sustainable future for the gas industry unlike crude oil. 

Gas thus offers OPCs brighter prospects of a more sustainable use and benefits from the oil 

industry than crude oil. 

 

2. OWNERSHIP AND CONTROL OF OIL AND GAS RESOURCES 

Ownership implies the general liberty to use, dispose, destroy or transfer the thing in question 

to others. The right of ownership is safeguarded by law.61 Thus, ownership can refer to 

                                                           
54 T.  Oyewunmi, “Nigerian Gas Industry: Law, Policy and Regulatory Development” ACASLaw,( 

February,2013), p.3(pdf) 

Available at www.acas-law.com  (Accessed, Monday, 4 August, 2014)  
55BP Statistical Review of World Energy/EIA, 2010. Nigeria’s main regulator of petroleum industry, the NNPC 

puts the figure as an estimated 159 trillion cubic feet (Tcf)  
56 CIAWorld Factbook, 2014, Available at https://www.cia.gov/library/publications/the-world-

factbook/geos/ni.html (Accessed Wednesday, July 29, 2014) 
57 BP Statistical Review of World Energy/EIA, 2010 
58http://www.fgenergy.com/search?query=nigerian+gas+industry 
59United States Energy Department, Energy Information Administration (EIA), 2013., available at 

http://www.eia.gov. 
60 S. Adepetun and K. Segun, “Nigeria: The Liquefied Natural Gas Project,” Oil & Gas L & Tax’n Rev.436, 

no.,436(1995), p. 439 
61 B. Clark, “Migratory Things on Land: Property Rights and a Law of Capture,” EJCL, 6 no., 3 (October 2002), 

p.3 

http://www.acas-law.com/
https://www.cia.gov/library/publications/the-world-factbook/geos/ni.html
https://www.cia.gov/library/publications/the-world-factbook/geos/ni.html
http://www.eia.gov/
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'thelegal right that a legal system grants to an individual in order to allow him or her to 

exercise the maximum degree of formalized control over a scarce resource'. 62 

 Legally,vesting of ownership and control of mineral resources on the state dates back to 

colonial times when the Minerals Oils Ordinance was enacted in 1914. Section 3(1) of the 

Ordinance vested the ownership of all resources in the Crown.63 

Section 3 (1) of the Minerals Act 1914, provides as follows:  

The entire property in and control of all mineral oils, on, 

under or upon any lands in Nigeria, and all rivers, streams 

and watercourses throughout Nigeria, is and shall be vested 

in the crown. 

 

The amendments of this ordinance in 1950 and 1959 not only left ownership and control of 

mineral resources in the hands of the state but also extended the resources owned to include 

both onshore and offshore reserves.64 Subsequent Nigerian constitutions and enactmentson 

oil and gas since independence have maintained this trend.65 

For example,    Section 44(3)66 of the current Constitution of the Federal Republic of Nigeria 

1999 states thus: 

Notwithstanding the foregoing provisions of this 

section, the entire property in and control of all 

minerals, mineral oils and natural gas in, under or upon 

the territorial waters and the ExclusiveEconomic Zone 

of Nigeria Shall Vest in the Government of the 

Federation and shall be managed in such manner as may 

be prescribed by the National Assembly.67 

                                                           
62U.Mattie,“Basic Principles of Property Law: A Comparative Legal and Economic Introduction (2000), at p. 

77, cited in B. Clark, “Migratory Things on Land: Property Rights and a Law of Capture,” EJCL, 6 no., 3 

(October 2002), p.3. 
63 R. Ako, “ Resource Exploitation and Environmental Justice: The Nigerian Experience,” in Natural Resource 

Investment and Africa’s Development, ed., F.N Botchway(Cheltenham, UK: Edward Elgar Publishing 

Ltd.,2011),P. 72-104, at p.76 
64 Ibid.( Rhuks Ako, “ Resource Exploitation and Environmental Justice: The Nigerian Experience,”,2011), p.77 
65 The  1999 Constitution of the Federal Republic of Nigeria(CFRN), 

 the Petroleum Act,P10, Laws of the Federation of Nigerian(LFN); 

 the Territorial Waters Act, Chapter T4, Laws of the Federation of Nigeria, 2004; 

 the Exclusive Economic Zone Act, Chapter E17, LFN, 2004  

and the Minerals and Mining Act, Chapter M12, LFN, 2004 
66 This section is a re-enactment of section 40(3) of the 1979 CFRN 
67Constitution of the Federal Republic of Nigeria 1999(CFRN) 
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.                   

The Petroleum Act of 1969,68and its correlate, the Petroleum (Drilling and Production) 

Regulation of 1969,.69 On ownership provides:  

The entire ownership and control of all petroleum in, 

under or upon any lands to which this section applies 

shall be vested in the State. This section applies to all 

land (including land covered by water) which is in 

Nigeria; under the territorial waters of Nigeria, or forms 

part of the continental shelf.70 

.     

The elite theory offers71 the theoretical background for the persistence of the current 

ownership structure of the petroleum resources in Nigeria. According to the theory, the 

petroleum industry, like any large organization, has to create a bureaucracy in order to 

maintain its efficiency as it becomes larger and as many decisions have to be made daily that 

cannot be made by large numbers of disorganized people.72 For the organization to function 

effectively therefore,   centralization has to occur and when this happens, power will end up 

in the hands of a few. Those few—the oligarchy—will use all means necessary to preserve 

and further increase their power.73 The other factors that explains Nigeria’s absolute state 

ownership of petroleum resources both during and after colonial rule include factors like the 

Common Law legal tradition,74the UN’s Declaration of state sovereignty over natural 

resources,75and the near-total dependence on revenue from oil and gas for the running of the 

                                                           
68 It was promulgated by the military as The Petroleum Decree of 1969. Its provisions on ownership of 

petroleum resources predate that of the 1999 Constitution.  
69The Petroleum Act 1969 was enacted as a military decree in the thick of the Nigeria-Biafra civil war. Most of 

the provisions therein reflected the mood of the country then. Sadly, 45 years after despite the huge changes in 

the country and the industry the Petroleum Act is still the law regulating the operations of the Nigeria’s oil 

industry. The petroleum industry bill (PIB) which, when enacted, will repeal this 45 years old law has being 

pending before the National assembly since the outset of this fourth republic in 1999 due to disagreements by 

vested interest groups over some of the contents of the bill.  
70 Petroleum Act, 1969, section 1 
71R. Michels,  “ Oligarchy”. In Critical studies in organization and bureaucracy. F. Fischer & C. Sirianni , Eds. 

( Philadelphia: Temple University Press, 1984), P.48-67, at p. 49 cited in  Ali Farazmand, “The Elite Question: 

Towards a Normative Elite Theory in Organisation.” Administration and Society, 31,no.,3(July 1999),321-360, 

at p.331  
72 R Michels, Parties: A Sociological Study of  Oligachical  Tendencies of Modern Democracy(Ontario, Canada: 

Batch Books, 2001)p.13 
73 Ibid(Michels, Political parties., 2001), p224 
74 D. T. Mailu, “Protection of Petroleum Resources in Africa: A Comparative Analysis of Oil and Gas Laws of 

Selected African States,” (Ph.D diss, University of South Africa, November, 2013), p. 26. 
75N. Schrijver, 'Introduction' and 'Sovereignty over Natural Resources as a Basis for 

Sustainable Development', Sovereignty over Natural Resources: Balancing Rights andDuties (Cambridge 

University Press, 2008), pp. 3–29, 368–95, at p.15. 

http://en.wikipedia.org/wiki/Bureaucracy
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affairs of government.76 On Nigeria’s dependence on oil and gas revenue for its sustenance, 

Botchway77 had this to say: 

Nigeria, like most other African countries, at independence did not 

have any manufacturing base or financial reserves and the prospect 

for breaking the vicious cycle of poverty was almost non-existent. 

The only thing to turn to in the short term was natural resources, as 

it offered the easiest source of rental revenue to the government. 

The addiction to resource revenue without any effort to link 

resource exploitation to the domestic economies meant that 

successive Nigerian government has continued to do everything 

possible to encourage and sustain exploration and exploitation of 

natural resources.78 

 

 

4. APRAISAL OF GOVERNMENT’S OWNERSHIP AND CONTROL OF 

PETROLEUM RESOURCES IN NIGERIA 

The aim of vesting ownership of natural resources on the sovereign power of the state is “so 

that the state has the opportunity to use the natural wealth and resources for the development 

and the well-being of the people of the state concerned.” 79 No doubt, there are positives and 

negatives derivable from centralized ownership of oil and gas in Nigeria. Internationally, 

petroleum wealth can be used to secure financial, political, or military support. Direct state 

control over the oil and gas sector enhances the government’s standing and bargaining 

position.80 In downstream operations, direct control over the pricing of oil products affects 

the daily lives of consumers and voters and is therefore a sensitive subject to be left in the 

hands of individual owners.81 

Petroleum is frequently portrayed as one of the “commanding heights” in the international 

context, a “strategic” industry that can be used and abused as an economic or political 

weapon.82 Hence, it is “too important to be left to the market.83” Central control helps to 

                                                           
76F. N Botchway, ed. Natural Resource Investment and Africa’s Development (Cheltenham, UK: Edward Elgar 

Publishing Ltd, 2011). 
77 Ibid(Botchway, Natural resources investment and Africa’s Development, 2011.),p.3 
78 F. N Botchway, ed. Natural Resource Investment and Africa’s Development (Cheltemham, UK: Edward Elgar 

Publishing Ltd,2011),p.3 
79 UN GA. Resolution 1803(XV11), 1974 “Permanent Sovereignty over Natural Resources.” 
80 Silvana Tordo, S.T Brandon and Nora Arfaa, National Oil Companies and Value Creation. (Washington DC, 

USA: World Bank, 2011),p. 23 
81 S.T Brandon and N. Arfaa,National Oil Companies and value creation. (Washington, DC, USA: World Bank, 

2011), p. 
82 S. Tordo, S.T Brandon and Nora Arfaa, National Oil Companies and Value Creation. (Washington DC, USA: 

World Bank, 2011),p.23ity 
83 Ibid(S. Tordo, National Oil Companies and Value Creation,2011),p.23 
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check the likelihood of communal clashes that would have escalated where ownership to be 

vested in communities and individuals. These benefits notwithstanding, the centralized 

management of petroleum resources in Nigeria has not been that encouraging.   

Nigeria is afflicted by resource curse,84 an economic and social condition in resource bearing 

countries whereby the country earns so much money from its natural resources, yet has little 

or no improvements in the overall development of the country and the majority of the citizens 

to show for the huge income earned.85. 

Through centralization of oil governance, Nigeria has earned billions of dollars exporting oil 

and natural gas, but this has not generated the type of multiplier effects necessary to facilitate 

sustainable national development and economic growth.86The benefits of the wealth 

generated by oil production are not distributed equitably among the Nigerian population.87 54 

per cent (approximately 92 million people) of Nigeria‘s estimated 169 millionpopulation live 

in poverty despite strong economic growth.88 As a matter of fact, poverty has doubled in the 

last 20 years,89with greater proportion of Nigeria‘s wealth increasingly concentrated in the 

hands of the wealthiest.  Approximately 20% of the population owns 65% of the national 

wealth while the poor rarely feel poverty reduction measures.90 A recent report by the 

Nigerian Extractive Industry Transparency Initiative (NEITI)91 blamed the poverty of the 

citizens despite the abundance of oil revenue on high recurrent expenditure occasioned by 

funds diversions by ministries, departments and agencies (MDAs).According to NEITI, for a 

                                                           
84R.M.Auty,   “Industrial Policy Reform in Six large Newly Industrializing Countries: The Resource Curse 

Thesis.” World Development, 22 no.1(1994), p. 11-26, at p.16 

. 
85 D.J Sach, and Warner, “Natural Resource and Economic Development: the Curse of Natural resources.” 

European Economic Review, 46(2001), p.827-838 

86
W. Iledare and R Suberu,  “Oil And Gas Resources In The Federal Republic Of Nigeria,”  in The Management 

Of Oil and Oil And Gas In Federal Systems. ( Washington, DC, USA: World Bank, 2010), P 1-22 

 
87  Okunmadewa, F. et al.  “Human Capital, Institutions and Poverty in Rural Nigeria”. Report submitted to 

AERC,(2005) 
88 Iledare and Suberu, ibid. 
89 UN Secretary, Mr Banki Moon thus declared while assessing the rate of attainment of the millennium 

development goals’ poverty reduction objective in developing countries. Radio France  International(RFI) News 

Broadcast, Monday, June 30, 2014, 7 am. 
90 Okunmadewa, ibid 
91 NEITI 2007-2011 Report on Wednesday, June 25, 2014 in Abuja at the public presentation of its audit report 

titled “2007 -2011 Fiscal Allocation and Statutory Disbursement Audit.” Was presented to the president 

byLedum Mitee Chairman of the National Stakeholders Working Group (NSWG) of NEITI. 
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country that earned a huge sum of N30.09 trillion between 2007 and 2011 and has a 

population of about 167 million, the high level of poverty in the country is inexplicable.92 

For the multinational oil companies (MOCs), a symbiotic relationship exists between them 

and the federal government by virtue of the joint venture (JV) and the other contractual 

arrangements.93 The imperative for the said relationship lies in the centrality of power and 

technology to the exploration and production of oil and gas.While technology provides the 

technical know-how, power provides the legal framework for exploration and exploitation.94 

Thus, oil begins to flow only when theinterests of technology and power coincide. For the 

federal government and the international oil companies, the terms of agreement that 

governexploration and production define who partakes in the production and distributionof 

oil revenues.95Through these arrangements the corporate interests of the oil majors are 

served, protected and promoted by the state’s “rent-seeking” devices.96 

The local oil-producing communities have no such benefit, as more often than not, they have 

been systematically side-lined and their views and interests have hardly been considered in 

the making of oil-related legislations and contract arrangements.97The indignation of the 

people with this state of affairs is encapsulated in this outburst by an indigene of one of the 

communities: 

This is worse than apartheid […] some parts 

of the country having freedom to exploit 

minerals found in their country, while in 

others; a whole gamut of laws prevents them 

from doing same. Solid minerals, wherever 

you find it, some Nigerians are free to exploit 

it and people in those areas do. But when you 

get liquid minerals or potopoto,98 Nigerian 

                                                           
92 C. Olayinka, “How recurrent expenditure, funds diversions impoverish Nigerians “Guardian (Nigeria), 

Thursday, June 26, 2014. Available at: http://www.ngrguardiannews.com/news/national-news/168016 

(Accessed, Thursday, June 26, 2014) 
93 T Karl, “Ensuring Fairness: The Case for Transparent Fiscal Social contract,” in: M, Humphreys, J.D. Sachs, 

and J.E., Stiglitz, eds. Escaping the Resource Curse. (New York: Columbia University Press, 2007), p.  
94U. Ukiwo, “The Nigerian state, oil and the Niger Delta Crisis.” 2011, p.19 
95   Ibid (U. Ukiwo, “The Nigerian state, oil and the Niger Delta Crisis.”) 
96 Iledare and Suberu, “Oil and Gas Resources in the Federal Republic of Nigeria,” Conference on Oil and Gas 

in Federal Systems, March 3-4, 2012. 
97 ibid 
98According to Ukiwo( see note 91 above) This refers to marshy or swampy land or to dirt generally. Chief 

Melford Okilo, the late veteran Niger Delta politician, used this term to refer to the Niger Delta peoples. The 

metaphor also captures the fact that they are poor and live in squalid conditions. 
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laws catchyou. But when you are lucky to 

have solid minerals, no law affects you.99 

 

With the return of a democratically elected government in 1999, there have been calls from 

various quarters, especially from the South-South ethnic minority states that the constitutional 

provisions and other laws that do not recognize the rights of the oil-producing regions to 

participate in the oil industry particularly as it concerns their “well-being” should be 

repealed.According to Ayodele,100 “the only option clearly available to the key players in the 

industry (Federal government and MOCs) is to adopt fair and equitable laws as a framework 

for the exploitation of the oil and gas resources in the Niger Delta.”The snag however is that 

the process of law making in Nigeria during civilian governments is perniciously slow and 

bogged down by bureaucratic red-tape.101 The challenge now is to see how far current laws 

can be activated to meet the developmental needs of oil producing communities, and where 

gaps exists, to devise new framework.  

5. OIL COMMUNITIES DEVELOMENT AND CLAIM OF INDIGENOUS 

OWNERSHIP OF PETROLEUM RESOURCES 

Oil producing communities (OPCs) assert that they are indigenous people and therefore 

deserve to be treated as such with regard to their right to the natural resources on their land. 

This claim has persisted despite the clear positions of the Constitution and the Petroleum Act 

on this. The basis of the claim of OPCs is International Labour Organization’s Convention 

(ILO) 169. How far this claim has support in law and practical reality of contemporary 

Nigeria is examined next. 

The International Labour Organization (ILO) Convention 169 was adopted and ratified by 20 

countries on June 27, 1989.102The Convention’s working paper on the Concept of 

                                                           
99 G. Wahab, ‘We want a share of our wealth’, Tell, 25 January 1999, p. 36 as quoted in U. Ukiwo, “The 

Nigerian state, oil and the Niger Delta Crisis,” 2011,p.22 
100 F.O Ayodele-akaakar, “Appraising the Oil and Gas Laws: A search for Enduring Legislation for the Niger 

Delta Region.”Journal of Sustainable Development in Africa, 3, no.,2(2001), p. 1 
101 Okonta and Douglas, Where the vultures feast, (2001), p.138 

 
102 Internationa Labour Organisation(ILO),Indigenous and Tribal Peoples Convention, 1989 (No. 169). 

Available at www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB...0...ILO...C169 See also International Legal 

Material (ILM) 1382(1989) 
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“indigenous people,” listed some factors to be considered when ascertaining who indigenous 

people are as follows:103 

-Priority in time, with respect to the occupation and use of specific territory. 

-The voluntary perpetuation of cultural distinctiveness, which may include the aspects of 

language, social organization, religion and spiritual values, mode of production, laws and 

institutions 

-Self-identification, as well as recognition by other groups, or by state authorities, as a 

distinct collectivity104 

-An experience of subjugation, marginalization, dispossession, exclusion or discrimination, 

whether or not these conditions persists.  

From the listed factors, no evidence exists for Nigeria and for most parts of Africa that people 

with distinct social, economic and cultural features arrived in the region they now inhabit 

long before other African populations.105 This might just be why only a negligible number of 

African states have adopted, signed and/or ratified both ILO C107 of 1957/59 and ILO C169 

of 1989/1991.106 

OPCs: MINORITIES OR INDIGENOUS PEOPLE 

To this study, oil producing communities of Niger Delta are ethnic minorities and not 

indigenous group.107  Some explanations will suffice here.  When communities complained of 

marginalization in the economic and political affairs of the country, during the colonial and 

early post colonial era, they often hinged their marginalization on “because they are ‘ethnic 

minorities,” never because they are indigenous group.108 

Nwapi109 puts it this way: 

                                                           
103 A.K Barume, Land Rights of Indigenous Peoples in Africa. (Copenhagen: IWGIA Document 115, 2010), 

p.32-47 
104 Art 1.2, ILO Convention 169 and Art 3, Declaration on the Rights of Indigenous Peoples. As cited in 

Barume, Land rights of indigenous people, (2010), p.34  
105 Y. Omorogbe, “The Legal Framework for public participation in Decision-Making on Mining and Energy 

Development in Nigeria: Giving Voices to the Voiceless,” in Human Rights in Natural Resources Development, 

ed.,D Zilman, A.Lukas and G.(Rock) Pring.(Oxford, UK: Oxford University Press, 2002), p.449-587, at p.565  

 
106 A.K Barume, Land Rights of Indigenous Peoples in Africa. (Copenhagen: IWGIA Document 115, 2010), 

p.330.  
107 C.Nwapi, “A legislative Proposal for Public Participation in Oil and Gas Decision –Making in Nigeria.” 

Journal of African Law, 54 no., 2(2010), p184-211, at p.185 
108 S.A Zuru, The Nigerian’s Upstream oil and Environmentalism: Government, the Niger Delta and Multi-

national oil Industry,(Zaria, Nigeria: Faith Printers International, (2009), p.293  
109C. Nwapi, “A legislative Proposal for Public Participation in Oil and Gas Decision –Making in Nigeria.” 

Journal of African Law, 54 no., 2(2010), p.190    
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It should be pointed out however that, although protests in 

the Niger Delta predated the discovery of oil( the pre-oil 

protests were seen as ethnic/ minority struggles), the 

discovery of oil gave them a new twist and brought into the 

public sphere a cacophony of local voices that otherwise 

might have remained marginal and unheard.110 

 

The call for resource control through indigenous claim is of recent development, routed in 

Nigeria’s fourth republic.111 It is in the character of political elites from Niger Delta and other 

parts of the country to couch an issue as a rallying spot to gain the sympathy and support of 

the people of their geographical area, ethnic and religious groups.112It is a new bargaining 

tool invented by the elites of the Niger Delta as the ethnic groups in Nigeria jostle for a fiscal 

federalism that favour their group.113For example, before the discovery of crude oil in the 

Niger Delta, revenue from cash crops such as palm oil, cocoa and groundnuts sustained the 

country. These cash crops were produced by the three majority ethnic groups-Igbo, Yoruba 

and Hausa-Fulani. The derivation formula was the method by which revenue was shared 

between the Federal and producing regions. The Niger Delta elites kicked against this 

formulae asking Federal government to adopt a centralized revenue formulae so as to carry 

along the minorities.114  The current indigenship claim follows this trend.115 

  The elites of the region front this to gain access to position of power at both regional and 

national levels.116 This elite faction adopted the rhetoric of self- determination to argue for 

                                                           
110 W.N Akpan, “Between the sectional and the national: Oil, grassroots discontent and civic discourses in 

Nigeria” (PhD diss., Rhodes University, South Africa, October, 2005), p. 15, cited in Nwapi, “A legislative 

Proposal for Public Participation in Oil and Gas Decision –Making in Nigeria.” Journal of African Law, 54 no., 

2(2010), p.190    
111 That is, fourth democratic attempt by Nigeria which commenced on October 1, 1999. Hence their hitherto 

calls for centralization of revenues has since then become the albatross for ethnic minority interests in the Niger-

Delta. 
112 B.A Okonofua, "Triangulation, Emotional Reactivity, and Violence in the Niger Delta." SAGE Open 3, no. 2 

(2013)., p.1 
113J. C. Ebegbulem, “Federalism and the Politics of Resource Control in Nigeria: A Critical Analysis of the 

Niger Delta Crisis,”International Journal of Humanities and Social Science,  1 no. 12(September 2011),p.218-

229, at p.224 
114 IDEA, “Democracy in Nigeria: Continuing Dialogue(s) for Nation-Building.” Being a Capacity-Building 

Series 10, Sweden, (2001) p.247. 
115 A.I Akume, “The Dimensions of Oil Conflict and Impact on Nigeria’s Federal Relations: A 

Review.”Mediterranean Journal of Social Sciences, 5 no., 10(June, 2014),p. 222-230, at p.225 
116 B.A Okonofua, “Triangulation, Emotional Reactivity, and Violence in the Niger Delta." SAGE Open 3, no. 2 

(2013), p.2 
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outright control of the petroleum industry in the long run or for the transfer of more oil 

revenues.117 Their ambivalence can be gleaned from their covert ties to militias in the region 

before the presidential amnesty in 2009 while at the same timethey benefit as local faction of 

the national ruling elite by riding on local grievances.118 Glaring pointers to the self-serving 

interests of the elites of Niger Delta is the conviction of three former governors from the 

region- Lucky Igbinedion (Edo State), Dieprieye Alameseigha (Bayelsa State) and James 

Ibori (Delta State) for corruption and primitive accumulation of the regions resources.119The 

last two were convicted in London, but Dieprieye escaped before sentence back to Nigeria, 

disguised as a pregnant woman,120 while James Ibori is currently in jail in a British prison.121  

Corroborating this observation, Omorogbe122 said: 

It should be noted that the communities are not in agreement 

with state ownership of resources because many of them feel 

that their ethnic groups may still not benefit from state control, 

in which case a change of ownership from the sovereign state to 

the different internal state would be tantamount to exchanging 

one dictator for another.123 

The self-seeking tendencies of the elites of the region can also be seen in the performance of 

all the interventionist agencies created by the Federal Government to tackle the problems of 

the regions such as the Oil Minerals Producing Areas Development Commission 

(OMPADEC), Niger Delta Development Commission (NDDC), the Federal Ministry of the 

Niger Delta Affairs and the Amnesty Office. These agencies have been headed by the 

indigenes of the area, yet these bodies have delivered little development to the region but 

                                                           
117 S.A Zuru, The Nigerian’s Upstream oil and Environmentalism: Government, the Niger Delta and Multi-

national oil Industry,(2009), p.316 
118 B.AOkonofua, “Triangulation, Emotional Reactivity, and Violence in the Niger Delta." SAGE Open 3, no. 2 

(2013). 

 
119 C. Obi, “Oil extraction, dispossession, resistance and Conflict in Nigeria’s Oil-Rich Niger Delta.” Canadian 

Journal of Development Studies, 30, nos., 1-2(2010), p. 219-236, at p.224. 

120C.Rorry  “Nigerian state governor dresses up to escape £1.8m charges in UK,” The Guardian, Wednesday, 

23rd November, 2005. Available at http://www.theguardian.com/world/2005/nov/23/hearafrica05.development 

121V. Egwemi, “Corruption and corrupt practices in Nigeria: An agenda for taming the monster." Journal of 

Sustainable Development in Africa 14, no. 3 (2012), p. 72-85, at p. 81 
122 Y.Omorogbe, Giving Voices to the Voiceless(2002), p.574 
123Ibid. (Omorogbe 2002), p.574 
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instead, reek of high level corruption.124 For example,section 12(1) ofNNDC Act clearly states 

that: 

 

There shall be for the Commission, a ManagingDirector, and 

two Executive Directorswho shall be indigenesof oil 

producing areasstarting with the member States of the 

Commissionwith the highest producing quantum of oiland 

shall rotate amongst member States in theorder of 

producing.125 

 

5.1 RIGHT TO DEVELOPMENT AND SHARE IN THE RENTS FROM 

PETROLEUM 

RIGHT TO DEVELOPMENT: For the Niger-Delta communities, the main grouse with the 

state and the oil industry is their beingmarginalized and denied of a just share of the benefits 

from oil resources derived from their locality.126  This ‘grouse’ of the OPCs come under two 

types of rights- right to development and right to participate in the rents from oil 

exploitation.127. 

Though OPCs are not indigenous people, but have suffered most from the adverse 

consequences of the centralized governance of the petroleum resources.128 To this end, ILO 

standards for tackling indigenous people’s participation in natural resources development 

will, with modifications, be applicable to OPCs,129 given that both municipal and 

international laws guarantee right to development and compensation.130 The municipal laws 

include sections in the 1999 Constitution of the Federal Republic of Nigeria(CFR), the 

Environmental impact Assessment Act, while the  African Charter on Human and Peoples 

Rights, and the United Nations General Assembly Declaration on the Rights to Development 

provide the international law perspective. 

                                                           
124, Omorogbe, ibid p.560  
125Niger-Delta Development Commission Establishment Act 2004, Cap N86, LFN 2004 
126 IDEA, Democracy in Nigeria: Continuing Dialogue(s) for Nation-Building. Being a Capacity-Building 

Series 10. Sweden,( 2001),p. 237 

127  In this paper Right to development encompasses right to participate in the benefits of natural resources 

management in their domain. See Y. Omorogbe, Oil and gas Law in Nigeria (Ibadan, Nigeria: Malthouse Law 

books, 2001), p.144-146, at p.144. 
128 I.A Ojefia, “The Nigerian state and the Niger delta question." In 22nd annual conference of the Association 

of Third World Studies, Americus, GA. 9(May, 2007), p. 7(PDF)Availableat http://www. delta state. gov. 
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The 1999 Constitution: Through the Fundamental Objective and Directive Principles of State 

Policy under Chapter Two of the Constitution, the Nigerian state promised to promote a 

balanced economic development and to harness the resources of the state to promote the 

common good of all.Section 17 CFRN 1999 also emphasized development of communities 

when it emphasised among other things that “the exploitation of human or natural resources 

in any form whatsoever for reasons other than the good of the community shall be 

prevented.”The Environmental Impact Assessment Decree (EIA Act),131 is also available. EIA 

is the first legislation to accord right of participation in decision making relating to 

development approvals132 to parties besides government and Multinational oil companies 

(MOCs).The EIA Act makes it mandatory to consider environmental impact of all projects 

during their early stages.133 

Section 162(2), CFRN, 1999isthe right to development through participation in the benefits of 

the oil industry. This right is unique as it relates to the oil rents accruing to the people directly 

and which is recognised in the proviso to section 162(2) of the 1999 Constitution thus:  

Provided that the principle of derivation shall be constantly 

reflected in any approved formula as being not less than 

thirteen per cent of the revenue accruing to the Federation 

Account directly from any natural resources. 

This is the Derivation Principle. It is recognition of the special status of the OPCs.Under this 

principle 13 per cent of the total earnings from oil by the government are given to oil 

producing communities as their share of the money from petroleum business sourced from 

their domain. But the allocation and actual spending of this fund has been mired in needless 

politics and corruption. This calls for new legal and institutional arrangement to reduce 

presents challenges and get the funds to the communities and the people. This is because the 

UN Permanent sovereignty over natural resource envisages that to a large extent the rights 

arising from the declaration should accrue to the communities from where the natural 

                                                           

131Environmental Impact Assessment Act, No 86 of 1992 Laws of the Federation of Nigeria 

132  Section 8, EIA, LFN, 1992. 
133  Section 2(1) EIA Act; cap E86, LFN, 1992. See also, Y. Omorogbe, The Legal Framework for public 
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resources, for example petroleum are derived from, unlike the reality on ground where 

governments assumed the rights as accruing to them.134 

RIGHT TO COMPENSATION: The right relates to being compensated for property taken 

before the commencement of oil exploration and production and compensation for the 

adverse socio-economic and environmental fall outs of oil and gas activities on 

communities.135Section 44 of CFRN, 1999 provides for payment of compensation where land 

is acquired in accordance with section 28 of the Land Use Act.136 The Petroleum Act 137on its 

part provides that holders of oil exploration licences,, prospecting licences or mining leases 

shall pay ‘fair and adequate compensation for disturbance of surface or other rights’ tothe 

owner or occupier of the licensed or leased land. The terms fair and adequate compensation 

are highly subjective because they are not defined within any enactment.138 

Where there is inadequate protection of human rights at domestic level, this necessitates the 

existence of human rights mechanisms at an international level.139In this light, recourse can 

be made by OPCs to the African Charter on Human and Peoples Rights, which has been 

adapted as chapter 10 of Laws of the Federation of Nigeria, 1990.The right of audience 

before the Commission is however, contingent on exhaustion of local remedies.140This 

human rights document recognises the right to development for all peoples including the 

local oil communities of today and those that will become endowed with other natural 

resources in the future. The sections that expressly provide these are:   

                                                           
134 D. T. Mailu, “Protection of Petroleum Resources in Africa: A Comparative Analysis of Oil and Gas Laws of 

Selected African States,” (Ph.D diss, University of South Africa, November, 2013), p.57. Article 21 of the 
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135  Rhukese Ako, “Resource Exploitation and environmental Justice: The Nigerian Experience.”(2011),  p. 83                                                                                                                                                      
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Art 22(2) States shall have the duty, individually or collectively to ensure the 

exercise of the right to development. 

Art 22(1) All peoples shall have the right to their economic, social and cultural 

development with due regard to their freedom and identity and in the equal 

enjoyment of the common heritage of mankind 

Finally, Art 24 provides- All peoples shall have the right to a general satisfactory 

environment favourable to their development. 

Article 21(5) States Parties to the present Charter shall undertake to eliminate all 

forms of foreign economic exploitation particularly that practised by international 

monopolies so as to enable their peoples to fully benefit from the advantage 

derived from their national resources. 

The Charter specifically makes all rights justiciable before the AfricanCommission on 

Human and Peoples’ Rights (African Commission).141On the basis of this provision, a non-

governmental organizationthe Socio-Economic Rights and Accountability Project(SERAP) 

sued the Federal Government of Nigeria (FGN) in theEconomic Community of West African 

States Court of Justice(ECOWAS Court) on the spates of oil pollutions and environmental 

problems in the Niger Delta occasioned by the oil industry.142 In that case, SERAP v. Nigeria, 

the Court unanimously found the Nigerian government responsible for abuses by oil 

companies and makes it clear that the government must hold the companies and other 

perpetrators to account.143 

 Also,an arduous task to get non-implementing states of Charters like the African Charter to 

implement  is provided by Article 2(1) ofthe International Covenant on Civil and Political 

Rights (CCPR), the Committee on ESCR holds the view that stateparties seeking to justify 

their failure to provide domestic legal remedyfor violations of socio-economic rights would 

                                                           
141 Art 45 of the African Charter describes the functions of the African Commission to include ensuring the 

protection of human and peoples’ rights under conditions laid down in the Charter. See S. Ibe, "Beyond 

justiciability: Realising the promise of socio-economic rights in Nigeria." African Human Rights Law Journal 7, 

no. 1 (2007),p. 225-248, at p.228 
142 Amnesty International, “Ground-breaking ECOWAS Court judgment orders government to punish oil 

companies over pollution.” Amnesty International, Available at http://www.amnesty.org/en/for-media/press-

releases. According to this agency, the judgment by the Economic Community of West African States Court of 

Justice (ECOWAS) ii now a key moment in "holding governments and companies to account for pollution" 
143SERAP V Federal Republic Of Nigeria, (2012) The Court Of Justice Of The Economic Community Of West 

African States . 

http://www.amnesty.org/en/for-media/press-releases
http://www.amnesty.org/en/for-media/press-releases
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need to show either thatsuch remedies are not ‘appropriate means’ within the contemplation 

ofarticle 2(1) of CESCR, or that, in view of other means used, they are unnecessary.144 

Last but not the least, is the United Nations General Assembly Declaration on the right to 

Development which states that the right to development is an inalienable human right 

applicable to every human person and all peoples. The declaration admonishes states to 

ensure that the human person is made the centre piece of all development activities.145 Art 2 

enjoins countries to always bring up policies that engender progress to individuals and 

groups, on the basis of their active, free and meaningful participation in development and in 

the benefits accruing therefrom.146 

6. OWNERSHIP OF MINERAL RESOURCES IN NAMIBIA AND THE 

RIGHTS OF THE LAND OWNERS TO PARTICIPATE IN MINERAL 

RESOURCES MANAGEMENT 

The Constitution and the Petroleum Act147 vest ownership and control of petroleum resources 

in the state. 

Article 100 of the Constitution of Namibia provides: 

Land, water, and natural resources below and above the surface of 

the land and in the continental shelf and within the territorial 

waters and the exclusive economic zone of Namibia shall belong 

to the State if they are not otherwise lawfully owned.148 

While the Petroleum Act149 under section 2 provides that: 

Subject to any right conferred under any provision of this Act, all 

rights in relation to the reconnaissance or exploration for, 

production and disposal of, and the exercise of control over, 

petroleum vests, notwithstanding any right of ownership of any 

                                                           
144 S. Ibe, "Beyond justiciability: Realising the promise of socio-economic rights in Nigeria." African Human 

Rights Law Journal 7, no. 1 (2007),p. 225-248, at p.228 

 
145 Id., Art.1.  
146 Omorogbe, “Giving voice to the voiceless.” 

147Petroleum (Exploration and Production) Act, 1991 

 
148 Constitution of the Republic of Namibia. 
149Petroleum (Exploration and Production) Act, 1991. This same provision is re-enacted in section 2 of the 

Minerals(Prospecting and Mining) Act1992( The ‘Minerals Act’) 
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person in relation to any land under which petroleum is found, in 

the State.150 

 

Though minerals are owned by the government, but government also grants rights of 

participation in the benefits of the mineral resources to communities or persons by mandating 

in section 52 of the Minerals Act   that a licence holder first obtains a written permission from 

the owner of the land before exercising any of the rights conferred by the licence. The 

Nigerian Petroleum Act has no similar provision. However, there appears to be a disconnect 

between the protection granted by the licence to the licence holder and the land owner.  

Whereas when the state issues a licence, it divests itself of the rights to the minerals which it 

owns on conditions spelt out in the issued minerals licence, subject however to the right to 

claim royalties, however, the rights of the owners of the land are not addressed in the mineral 

licence granted.151There is the need to update the rights and protection granted in the licence 

to also include that of the land owner. 

Like the Nigerian Petroleum Act, both the Mineral Act 1992 and the Petroleum Act of 

Namibia provide for payment of compensation by licence owner to land owner where 

damage is caused to the land surface, source of water, building etc while carrying on 

prospecting or extractive activities. Also, like the Nigerian LUA, where the licence holder 

and the land owner disagree with regards to amount of compensation paid, the aggrieved 

party can approach the Ancillary Rights Commission established for that purpose.152 

However, the Namibian laws permits an aggrieved land owner to also even while the 

Commission is sitting over their matter, institute a civil proceedings in a competent court 

against the licence holder for payment of compensation. This is unlike LUA which says “no 

court shall have jurisdiction to inquire into any question concerning or pertaining to the 

amount or adequacy of any compensation paid or to be paid under this Act.”153 

                                                           
150The Constitution in Art. 16 says all persons have the right in any part of Namibia to acquire, own and dispose 

of all forms of immovable and movable property individually or in association with others and to bequeath their 

property to their heirs or legates. 
151 Peter Frank Koep, “Access and Payment of Compensation in terms of Namibian Mining Legislation.” 

Journal of Energy & Nat. Resources Law, 25,no.1(2007), P.103-109, at p.104 
152 Both the Minerals Act 1992(Section 108) and the Petroleum Act 1991(section 55(1), approved the 

establishment of Minerals Ancillary Rights Commission. The Nigerian equivalent of the Ancillary Commission 

is the Land Use Allocation Committee(LUAC) See section 2, LUA, (1978), LFN, 1990. 
153 LUA, section 47(2).  



25 
 

Another commendable provision regulating the relationship between licence holder and land 

owner and thus enhancing community participation under the Namibian law is as provided 

under section 52(5) Mineral Act: 

When the owner of land or any authority administering land on which prospecting operations 

or mining operations are being carried on in an application to theMinister - states that such 

operations prevent the proper use of the land wholly or partly for farming purposes; and 

requests that the holder of the mineral licence concerned carrying on such operations be 

required to purchase so much of the land as cannot be sowed,the Minister may, if he or she is 

on reasonable grounds satisfied that such operations prevent the land from being so used, by 

notice in writing addressed and delivered tosuch holder, direct such holder to purchase so 

much of the land as cannot be so used on such conditions as may be specified in such notice, 

and shall notify the owner of theland in question accordingly. 

 

7. CONCLUSION AND RECOMMENDATION 

The development need of the OPCs can be taken care of by enactments that recognise the 

special status of these communities. The necessity to seek and obtain the consent, rights of 

OPCs to participate in and be consulted before decisions which outcome is likely to affect 

them, all points to a positive sovereignty over natural resources.154 

 In the interest of peace among the communities and national unity the present centralised 

ownership of the petroleum resources is preferable.155 Oil could be found tomorrow in other 

parts of the country and would sustain present producing communities should the wells dry 

up like Oloibiri has already done.156 

Nigeria should sign up the ILO 1969, not because it has indigenous people per se, but 

because communities in the Niger Delta have acquired the characteristics of ILO’s 

indigenous people due to the devastations caused the environment and the people by years of 

oil exploitation and neglect. The civil society groups should educate the people on the rights 

available to them under present democracy, municipal laws and international law. Nigeria 

                                                           
154J. A Hofbauer “The Principle of Permanent Sovereignty over Natural Resources and its Modern 

Implications.” (  LLM thesis, University of Iceland ,August 2009) cited inD.T Mailu( LL.D diss. University of 

South Africa, 2013), p.58 
155Y. Omorogbe, Oil and Gas Law in Nigeria. ( Ibadan, Nigeria: Malthouse, 2001), p.151 
156P. Z Aginighan, “Niger-Delta after Oil: How to avert the Oloibiri metaphor,” The Vanguard, 26 May, 2013, 

available at http://www.vanguardngr.com/ 
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should incorporate section 52(5) of Namibia’s Minerals Act into the Petroleum industry bill 

(PIB) now before the Nigerian National Assembly. This provision will check MOCs 

activities that leads to pollution of the land and  sources of water of oil producing 

communities. 

 

 

 

 


