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ABSTRACT 
The Community Development Association's which ordinarily was to engineer and fast track 

community development by drawing government, developers  and settlers attention to the  

infrastructural needs of  the community  for the good of all  became "terrors" and "warlords" . In 

a bid to curb the  unscrupulous, embarrassing and unending activities of  the Community 

Development Associations in Edo State, which includes the indiscriminate levying of  land 

developers, the use of deadly weapons to violently  take over or prevent a purchaser from 

acquiring legitimate interest and/or  possession of  a property, clashing over boundaries leading 

to bloodbath and unwanted destruction of  private  properties of developers, the Edo state 

government recently  passed a law  prohibiting forceful entry, fraudulent conducts, illegal 

occupation of  landed properties and proscribed the collection of land based community 

development fees and levies by this Associations and any other groups in Edo State and for 

connected purpose. This law protects the proprietary rights of Land and Property owners in Edo 

State, criminalizes actions of  forceful and unlawful entry or occupation of premises and 

"restored" the dignity of the  traditional institutions in Edo State, particularly in the Benin 

Kingdom. This Law  though widely applauded as a "messiah" that will arrest the myriad of 

issues hampering the growth of real estate  and infrastructural development in Edo State comes 

along with its own limitations and criticisms. This paper  assesses and focus mainly on the law, 

its limitations and proffer possible reforms to strengthen its effectiveness to bring about the 

desired infrastructural development in Edo State and in Benin Kingdom in particular.  

INTRODUCTION: 

The customary land tenure system practiced in Nigeria before the advent of the Land use Act 

varied from community to community. The  absolute control of  land was vested in individuals, 

land owning families, the community as a whole or the traditional rulers before and even after 

the colonization and amalgamation of  Nigeria. In the Benin Kingdom, the  revered Oba of  

Benin was the overlord exercising unquestionable power of control over the entire parcel of  land 

in his kingdom
1
. The promulgation the Land Use Act in 1978

2
, altered the traditional land tenure 

system, as  all lands in every State of  the Federation is now vested  in the State Governors who 

holds such land in trust for its citizens and is responsible for allocating land in urban areas to 

individuals resident in the State and to organizations for residential, agriculture, commercial and 

other purposes. The vesting of  land in the State Governor by the Land use Act, gave birth to the 
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various Community Development Associations (CDA's) because the involvement of  Traditional 

Heads or Rulers was completely removed or sacked. 

Prior to the enactment of the Land use Act in 1978
 
title to land in the Benin Kingdom was vested 

in the revered paramount traditional Ruler, the Oba of  Benin, who held the land in trust for his 

subjects and his powers were unquestionable. In achieving this, in the early times, the Oba 

divided Benin into quarters that were headed by his chiefs who reported to him directly. The Oba 

later created ward Council whose primary responsibility it was to recommend to the Oba, 

applications for building plots of  land from the different ward council. The said ward council 

were later replaced with the building plot allotment committees who received application for 

building plots and made recommendations  to the Oba for approval. It was the responsibility of 

the committee to ensure that such land to be approved is not encumbered. All that is required 

under the Benin customary law to vest a land in the grantee before the advent of  Land Use Act  

was the approval given to an application by the Oba where the land is unencumbered
.3

 

The off shoot of  the various Community Development Association arguably is the "sacking" or  

non involvement of traditional heads/rulers from further vesting of  land, by virtue of the Land 

Use Act. 

The activities of the  Community Development Association which ordinarily was suppose to 

help in the development of  the community as a pressure group to draw government and 

"settlers" attention to the  infrastructural needs of  the community  for the good of all  became 

counterproductive. They became untamed "humongous monsters"  enjoying the relegation of 

traditional institution by the Land Use Act to foster upon themselves the position of  the 

overlords to ridicule the traditional institutions in Edo State. The revered Oba of Benin ( His 

Royal Majesty, Oba Ewuare II) on assumption to the throne  made a royal pronouncement 

proscribing the Community Development Associations in all the seven (7) Local Government 

Areas that make up the present Benin Kingdom
4
. 

 The quick passage of  the law, the Edo State Private Protection Law 2017, no doubt, is to give 

legal backing to the pronouncement of the revered Oba of Benin and restore the dignity of  the 

traditional institution in the land tenure system even though the Governor of  the state by virtue 

of the Land Use Act continues to be the "overlord". 

 

Provisions of  Edo State Private Property Protection Law. 

The Edo State Private Property Protection Law is by all means a short legislation with a total of 

fifteen (15) sections. There is an omission and/or a repetition in numbering with the enactment 

section in parenthesis thereby making it appear like a subsection itself. 

There is also a complete omission of Section 2 of the law and hence the next section after 

Section 1, is Section 3. Call it the printer’s or do we say “the Legislator’s devil”? 

 In terms of structure, the Law contains 15 sections  with some of the sections having sub-

sections except sections 5, 7, 12, 14 and 15. 

The language of the Law is in simple modern English language, devoid of the antiquated diction 

often seen in most of our legislations particularly those inherited from our colonial past. The 

                                                 
3 http//www.edoworld.net/Benin-customaryland.tenure system.html   07-06-2018 
4 Okeaya V Aguebor (1970) 2 SC. All NLR Pg1.Where the apex Court of Nigeria outlined the established principle which 

governed the acquisition of land under Benin Customary law allegation of land. 



deviation in the choice of language is commendable and reflects the modern approach to 

legislative drafting.  

Sections 1, 3, 4, 5, 6, 7, 8, 9, 10 and 11 of the law creates various offences.  

The offence-creating sections also clearly provides punishments for the respective offences 

created therein preventing undue advantage of  legislative lapses to circumvent the provisions of 

the Law and this is commendable.  

The Substantive Provisions of  The Edo State Private Properties Protection Law. 

The Edo State Private Property Protection Law is modeled after the Lagos State Property 

Protection Law 2016 but are substantially different. 

While the Edo State Law titled “Private Property Protection Law”  abrogates the existence of 

Community Development Associations and the collections of levies under the guise of 

community development, the Lagos State Law  mainly focuses on family land ownership system 

and eradicates the payments of levies to the sons in the families (Omo onile), but retains the 

power to demand for and payment to the family head of foundation levies (possession fees).
5
 

 

S. 1- Prohibition of  Forceful Land Take Over   

S. 1(1) prohibits the use of force or self-help to take over any  property or to engage in any act 

inconsistent with the proprietary right of the owner of any property in the State. The use of the 

disjunctive word “or” means that the offence under subsection 1 of Section 1 can be committed 

in two alternative ways:- 

1. “Use of force or self-help to take over any  property” or 

2. “use of force or self-help to engage in any act inconsistent with the proprietary right of 

the owner”. 

A property owner will be criminally liable under the first limb of the subsection, if he employs 

force or self-help to eject a trespasser or a lessee  on his property. 

It follow therefore that a property owner is required to follow due process in ejecting a trespasser 

or enforcing his right in any property and it is not a defence to the offence under Section 1(1) of 

the Law that the property belongs to the offender.  

S.1 (2) gives a three-months window period to any person or persons who used force to take over 

any landed property before the commencement of the Law, to vacate the property. Failure to 

vacate the property and remaining in possession of the said property three months after the 

commencement of the law will expose the defaulter to an offence under the sub-section. 

An offender under the provisions of section 1(1) and (2) shall on conviction be liable to ten (10) 

years imprisonment. 

 

S. 3- Threat or Use of Violence to secure Entry into Landed Property 

S. 3(1) of the Law criminalizes the use or threat of violence for the purpose of securing entry into 

any landed property either for oneself or for another, without lawful authority.  

Under S. 3(3) the offence is committed whether or not the violence is directed against the person 

or against the property provided the violence is intended to secure entry for the purpose of 

acquiring possession of the property or for any other purpose.  

S. 3(4) creates two categories of punishments to wit; 

S. 3(4)(a) provides for ten (10) years imprisonment for an offence of forceful entry, while S. 

3(4)(b) provides for ten (10) years imprisonment for any person who 
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a. makes forceful entry with fire arms, offensive weapons, or any obnoxious or chemical 

materials. 

b. is in company of any person so armed or 

c. wounds or uses violence on any person.  

It follows that the cumulative punishment for an offence under section 3(1) is 20 years 

depending on whether such offender makes use of fire arms, offensive weapons, or chemicals as 

provided under the sub-section. 

 

S. 4 - Illegal occupation of Landed Property (Encroachment). 

S. 4 criminalizes any encroachment on peoples’ properties and provides for a fine not exceeding 

N5,000,000.000.00  or 5 year imprisonment or both, against any such encroachment.  

A condition precedent for the activation of the offence is a demand by the owner or his agent that 

the encroacher leaves the property and it is only when the encroacher fails to leave after such 

demand that an offence is committed. 

 

S. 5 -Use of Agent for Forceful Take-over of Landed Property . 

S.5 complements the provisions of S.3 on the use of force by prohibiting the placing of  land 

agent on any land or landed property for the purpose of forceful takeover of the said land. 

 

S.6- Illegal Use of Law Enforcement Agent/Vigilante Group to enforce Judgment. 

S. 6 of the Law prohibits the illegal use of law enforcement agents, vigilante group, ethnic, 

cultural/traditional militia to execute the Judgment of a Court except as provided for under the 

Sheriff and Civil Process Act or any other Law. 

The punishment provision, which is section 6 (2) prescribes an imprisonment term of four (4) 

years or an option of fine of N500,000.00( Five Hundred Thousand) Naira or both under the said 

provision. 

 

S.7 - Encroachment with a Weapon. 

S.7 addresses encroachment with firearms or dangerous /offensive weapons and provides for a 

ten (10) years imprisonment for offenders. 

 

S. 8- Sale of Property without Authority. 

S. 8 of the Law provides three categories of offences in relation to sale of landed property. 

First, under S.8(1)(a) of the Law, any person who “offers for sale” any property knowing that he 

has no lawful title to the property or the authority to offer for sale is criminally liable on 

conviction to a fine of N2,000,000.00 (Two Million Naira ) only or five (5)years imprisonment 

or both. All that is required to ground this offence is to “offer for sale” and it is not a defense 

that the actual sale was not consummated .Knowledge is key under this category as the person 

selling or offering for sale must know that he has no lawful title at the material time. It is 

submitted that where the seller establishes that he has a bonafide claim or honest belief that the 

land belongs to him, such claim or belief is capable of vitiating the requisite mens rea necessary 

to ground conviction provided there is evidence to support such claim. 

The second category of offence provided under S.8(1)(b)&(c) of the Law  is targeted at the 

actual sale. Thus, a person who sells  a property knowing that he has no lawful title to the 

property or that the property has been previously sold by him or his privies or without the lawful 

authority of the owner sells a property entrusted to him is criminally liable on conviction to a 



fine not exceeding 200% of the value of the property or to imprisonment for five (5) years or 

both and the property shall revert to the lawful owner. By providing that the property shall 

revert to the lawful owner is to undermine a situation where it may be impossible to do so where 

an innocent purchaser without knowledge of the defect in title has made substantial improvement 

on the property. This area of the law will have to be tested in our Criminal jurisprudence. 

The third category of offence under S. 8 which incidentally carries the heaviest punishment under 

the Law is at S.8(2) & (3). Under these subsections, it is an offence (i) to sell or cause to be sold, 

a family land or property without the consent of the family head and other accredited family 

members (ii) to sell or offer for sale any land that has been previously sold without a Court 

judgment repudiating the initial sale. Any person or persons convicted for any of the offences 

under this category shall be liable to twenty-one (21) years imprisonment in addition to any 

incidental order including reverting ownership of the property to its rightful owner or other 

persons entitled to possession of same.   

The burden "Caveat emptor" (buyers  beware) is completely removed by this law and put the 

buyer in a position of strength. 

Not allowing the court a discretion in sentencing gives credence to the intention of the legislator 

to protect would be investor and property developers and this is highly commendable. 

 

S. 9- Professional Misconduct 

S.9 targets professionals such as lawyers and estate agents who engage in professional 

misconducts in respect of land transactions. The professional misconducts prohibited under S. 

9(1) & (2) of the Law are:- 

 

a. Facilitating contractual agreement between land owning family and any other party in 

contravention of the Law or any other law; and  

b. Execution of Court Judgment without following due process as provided in the Sheriff 

and Civil Processes Act or any other law. 

 

S. 9(3) of the Law provides that any professional found guilty “under the provisions of the Law” 

shall be reported to the relevant professional body for misconduct and necessary action. 

.  

S.10 -False and Frivolous Petitions. 

In other to minimize incidents of false and frivolous petitions, S.10 (1) specifically prohibits 

writing of frivolous and unwarranted petitions to any Law Enforcement Agency knowing the 

content to be false. 

The Section further makes it a statutory requirement for a petitioner to accompany  his petition 

with a sworn declaration in the form of an affidavit. 

 

S.11- Illegal Demand for Fees. 

Another laudable provision in the Law is S. 11 which addresses the recurrent issue of illegal 

demand for fees and all sorts of levies by the Community Development Associations.  

The law prohibits any person from demanding either personally or through an agent any fee or 

levy in respect of construction activities on any property or from disrupting construction work. 

  

 S.12 - 13- Establishment of  a Task Force  



The Law establishes a Task Force under S.12  with  general power to "enforce" the Law with the 

assistance of the Police and other law enforcement agencies and also the power to arrest. The 

power of arrest under the Law can also be exercised by any other law enforcement agency or unit 

in the state. 

 

S. 14 - Special Offences Court. 

S.14 provides that Special Offences Court or any other Court shall have jurisdiction to try 

offenders under this Law.  

 

S.15- Interpretation Section.  

  Lastly, section 15 of the Law is the interpretation section and has nine terms defined which 

are:-“Agent”, “Access”, “Community Development Association”, “construction activities”, 

“encroachment”“landed property” “Paramount Traditional Authority”, “State” and 

“Traditional Head”.  

 Like most legislations will usually attract queries from critical and analytical minds,  the Anti-

CDA Law is not an exception. Four (4) queries that arises from the provisions of this Law in 

addition to the lacunas are, 

 

1. Is the provision of  Section 1(2) of  the law
6
 not of retroactive effect .i.e  contrary to 

S.4((8) of the constitution
7
 given that the actus reus of the offence, which is the “ use of 

force to take over a landed property” predates the Law.  

2. Can a property owner who uses force to retake possession of his own property and so 

remains in possession three months thereafter can be criminally liable Under Section 1(2) 

of the law.
8
 

3. Can this law be applicable to the Landlord -Tenant Relationship? 

4. Can an  agent  charged with any offence under the Law invoke  a defence, "the principle 

of agent of a disclosed principal" ? 

There is no doubt that a clearer and more meaningful provision of  Section 1(2) of the law is 

desirable 
 
upon a cursory look at the provisions. 

The law does  not appear to seek the punishment of  the offender for what has been done in the 

past but makes the continuous infraction of  “remaining or being in unlawful possession of 

another’s property” the sole physical element of the offence. It will be preposterous for an 

offender who has been in unlawful possession of another’s property after the expiration of  the 

three months grace period to be heard arguing that he entered into possession prior to the 

commencement of the Law. 

In direct response to the second query, the mischief  that is sought to be prevented under S.1(2) 

of  the law generally is the use of force to take over any property, whether by the owner, or 

owner’s agent or by a trespasser. As the law presently is, it is not a defense that the offender has 

a right to possession or occupation of  the property as the law expects such owner to follow due 

process of the  law in recovering or retaking possession. 

Judicial pronouncement will certainly be required to test how far this provision will survive 

where  the defence of bona fide claim of right under
9
 is pleaded by a property owner caught by 

this subsection. 

                                                 
6 S.11 of the Lagos State Property Protection Law 2016 
7 Edo State Private Properties Protection Law 2017 
8 CFRN 1999 ( As amended) 



In direct response to the  third query, there is nothing in the Anti-CDA Law that precludes its 

application to landlord/tenant relationship. A landlord or a  lessor who threatens or uses violence 

or force or self-help to eject a tenant or lessee from his property can be held criminally liable 

under S.3 of  the Law which is wide enough, especially against the background of  the definition 

of  “agent” under S.15 of the Anti-CDA Law.  

The law in my considered view strengthens and compliments the intent and purpose of the Rent 

Control and Recovery of  Premises Law.
10

 The facts of each case will determine whether to 

charge under the Anti-CDA Law or under the Rent Control and Recovery of Premises Law.  

In direct response to the fourth question,  It is submitted that such defence will not avail the 

agent, as the principle of  a disclosed principal  applies only in civil cases, the concept of 

vicarious liability has no place in our criminal law jurisprudence.  

 

One  obvious lacunae  in the law is its failure to provide a time frame within which an illegal 

occupier under S.4(1) of the law should vacate the property before he can be termed as an 

encroacher and the failure of the law to provide the form the demand will take. 

Secondly, no punishment is provided for the offence of writing false and frivolous petition under 

the law. The only consolation in the midst of this legislative lapse is that such a petitioner  will 

be guilty of  perjury
11

 since the petition as a matter of  law must be accompanied by a sworn 

affidavit.  

Thirdly, by providing under S. 8(5) that" any court before which a person is tried for a 

contravention of the provision of S.8(1)C shall have powers to, in addition to convicting the 

accused person make any incidental orders including reverting ownership of the property to its 

rightful owner or other person entitled to possession of same".  The law seems not to have taken 

into consideration an "innocent purchaser" without knowledge of the defect in title who has 

made substantial improvement on the property. 

A court will not order specific performance of a contract for sale of  land where a third party had 

acquired the subject matter of  the contract. Specific performance will in such circumstances, be 

defeated by the concept of impossibility of performance. Oshafunmi & Anor V. Adepoju & 

Anor
12

 
Furthermore, a strict application of the provisions of section 8(1)(b)&(c) will certainly occasion 

injustice as no remedy is provided for the innocent third party who may have carried out 

improvement on the property.  

Fourthly, going by the provision of S. 9(2) of the law, contravention of the provisions of S. 

9(1) by a professional constitutes an offence of aiding and abetting the commission of such 

offence. This is a laudable provision as it should ordinarily curtail professional malfeasances 

often seen in land transactions. Unfortunately, the law is completely silent on the punishment to 

be ascribed to the offenders. There is no law that immunes a legal practitioners or an estate 

agents from criminal prosecution where they have committed a criminal offence or professional 

negligence to warrant the law being silent on it.  

I honestly and most respectfully think that facing a criminal charge in addition to reporting the 

Legal Practitioner or Estate Agent to their respective professional body will forestall an escape 

route to defeat the intention of the legislators. 
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Another lacuna in the law is the inconsistency in the use of the terms land, property and landed 

property which refers to one and the same thing, i.e. interest in land in the law. One would have 

expected uniformity of  language to arrest any  confusion or perceived  confusion in the minds of 

an ordinary man. 

Finally, one common trend with the definition clause in S. 15 of the law, is the use of  the word 

means as against includes. The word means restricts the meaning of the defined terms as against 

the word “include” which when employed in interpretation section suggests a wider meaning.  

Since legislation cannot be made with mathematical exactness, the word includes is preferred to 

enlarge rather than restrict a provision of the law.  For instance, the definition of constructive 

activities in the Law preceded with the word include, thus enlarging the meaning of  constructive 

activities in the law. 

 

 

CONCLUSION 
Notwithstanding the few identified lapses or lacuna, the Law is nonetheless laudable and will go 

a long way in curbing the nefarious activities of the Community Development Association’s and 

Youth Groups in  checkmating the incidents of illegal and fraudulent dealings in land in the 

State. To achieve this and more, there is a need for the necessary political will and effective 

mechanisms to ensure proper implementation and enforcement of the law as the objectives of the 

Law can only be achieved when its provisions are implemented to the letter and without fear or 

favour. It is hoped that this write up will guide the lawmakers in possible future amendment as 

well as provide the needed insight for other States that might want to enact a similar legislation. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


