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ABSTRACT  

In recent times, there has been an increase in cases of 

physical harm and deaths occasioned as a result of the 

negligence of medical practitioners. Indeed, many have 

been sent to an early grave as result of the professional 

ineptitude exhibited by medical practitioners in the course 

of treating patients. Most of these cases go unreported. 

Very few cases are litigated in court while a smaller 

portion of these cases end up being settled out of court.  

The fact that there are no official records in Nigeria that 

detail the number of physical injury and deaths that have 

occurred as a result of medical malpractice has further 

aggravated the situation and emboldened perpetuators. 

This situation has led many to question the role that our 

local laws play in addressing this rising epidemic. This 

paper seeks to critically appraise the role of our laws (civil 

and criminal) in combating the rising epidemic of medical 

malpractice. This is necessary in order to engender 

punitive sanctions against medical practitioners and 

accountability for any harm suffered by patients. The 
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effectiveness of these punitive and compensatory sanctions 

will also be examined in terms of its capacity to deter 

medical negligence and its overall effect on the delivery of 

medical services in Nigeria. It is anticipated that where 

reported malpractice cases are successfully addressed and 

the perpetrators are sanctioned, this would serve as a 

deterrent to medical practitioners and health care 

providers. Ultimately, this would have the farreaching 

effect of improving the quality of healthcare available in 

Nigeria.  

  
Key Words: Negligence, Medical Malpractice, Medical Negligence, Medical 

Practitioners, Liability. Whenever a doctor cannot do good, he must 

be kept from doing harm”.
1
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INTRODUCTION  

The world over, healthcare issues receive great attention as health and 

human life have great universal value. Indeed the medical profession is 

considered a noble profession because it helps in preserving life.  In the 

healthcare sector of developed countries, patient rights are of major 

priority. Typically, patients want excellent, caring and cost effective 

treatment, with their confidentiality respected and their dignity preserved. 

It is the expectation of patients that their physicians would be competent, 

humane, and efficiently able to detect, diagnose and address their overall 

healthcare needs. Regrettably, healthcare providers are notoriously known 

for not always meeting these expectations.
 2

  

Formerly in Nigeria, there was minimal awareness amongst the populace 

that there were laws regulating the delivery of medical services by 

medical professionals. This is no longer the case as globalization has 

occasioned an increased awareness of the rights of patients and the duty of 

care imposed by the law on those in the medical field in the course of 

performing their duties. Over the past few years, there have been 

published news reports of cases of physical harm and deaths occurring as 

a result of the negligence of doctors, nurses, pharmacists, dentists, 

laboratory technologists and technicians, anesthetists, ward attendants, 

and hospitals
3
. Many Nigerians have been sent to an early grave as a 

                                                 
2
 Madhukar Pandi & Shobha Pandit, „Medical Negligence: Coverage of the Profession, 

Duties, Ethics, Case Law, and Enlightened Defense- A Legal Perspective‟ [2009] 25(3) 

Indian Journal of Urology https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2779963/ 

accessed 31
 
May 2018.  

3
 Olutoye Oluyinka, „Doctors in Nigeria: Healers or Killers?‟ THISDAY (Lagos, 13 

December 2016) <https://www.thisdaylive.com/index.php/2016/12/13/doctors-in-nigeria-

healers-orkillers/> accessed 31
 
May 2018.  
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result of the professional ineptitude and wanton disregard for human life 

exhibited by some medical practitioners.   

Additionally, the high rate of poverty in Nigeria has prompted many to 

seek the services of quack doctors. The decline in the economy has also 

led to an increase in the distribution and sale of sub-standard and expired 

medication by those in the pharmaceutical field. In the same vein, the 

desire of some doctors, physicians and hospital managements to meet up 

with their financial obligations have led them resort to devious and 

unprofessional practices and this has had the consequent effect of causing 

harm to unsuspecting patients. The fact that most of the medical 

malpractice cases go unreported and very few are recounted in the media 

has further aggravated the situation.
4
   

On the other hand, there are those who attribute the culpability for the rise 

in deaths caused by medical negligence to the government by citing the 

deplorable state of Nigeria‟s healthcare infrastructure and the 

government‟s unwillingness to improve it.  

The number of harm and death occasioned by the negligence of those in 

the medical field of practice has led many to question the legal 

mechanisms that are in place for addressing this rising epidemic. This 

paper seeks to identify some circumstances that may instigate the filing of 

medical malpractice lawsuits and critically appraise the position of our 

laws (civil and criminal) in combating the prevalence of medical 

negligence. This is necessary in order to engender compensatory and 

punitive sanctions against medical practitioners, who as a result of 

                                                 
4
 Okakwu Evelyn, „Investigation: Nigerian Hospital where „Medical Negligence‟ Causes 

Death of Women and Babies‟ Premium Times (Abuja, 31 December 2016)  

<https://www.premiumtimesng.com/news/headlines/219289-investigation-nigerian-

hospital medical-negligence-causes-death-women-babies.html> accessed  12 October 

2017.  
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negligence have caused harm to their patients. The effectiveness of these 

punitive and compensatory sanctions will also be examined in terms of its 

capacity to deter medical negligence and its overall effect on the delivery 

of medical services in Nigeria. Additionally, the role of the Medical and 

Dental Practitioners Council in regulating and disciplining medical 

professionals will be appraised.    

The Prevalence of Medical Negligence in Nigeria  

Nigeria being the most populous country in Africa with an estimated 

population of 160 million carries 10% of the global burden of disease and 

is noted to have some of the worst health indicators in the world.
5
 Two-

thirds of the Nigerian population lives in poverty (below one- dollar-per-

day)
6
 and also lack adequate access to basic healthcare. Those who, as a 

result of good fortune, have had the means to access basic healthcare at 

one time or another have had negative experiences with the service that 

they received. Indeed in Nigeria, most individuals from birth till death 

have had a firsthand experience of the deplorable state of care afforded by 

our healthcare system.   

In recent times, publicised reports of harm incurred by patients as a result 

of the negligent care provided by medical practitioners have raised public 

concerns about the state of our nation‟s healthcare system. In the past, 

Nigerians have always had a rather lethargic attitude towards issues of 

malpractice by medical practitioners often resigning it to an “act of God” 

or “the work of the devil”. This is no longer the case as in recent years, 

                                                 
5
 Samuel J. Ujewe, „Why Justice is good for African Healthcare: First Steps towards an 

African Theory of Healthcare Justice‟ [2013] UNESCO Chair in Bioethics 9th World 

Conference. 
6
 Kanu, S.I and others.„Analysis of Drivers of Incidences of Poverty in 

Nigeria‟[2017] (8)(4) Journal of Economics and Sustainable Development, 15-35.   

  



Page | 7   

  

due to the development of the Internet age and the globalization of 

information dissemination; cases of wrongful deaths occasioned by 

medical negligence have received both domestic and global attention.   

Generally, the medical profession has been self-regulatory from time 

immemorial and research on the worldwide history of medical practice 

reveals that it has been characterized by malpractice for almost as long its 

existence.
6
 Lack of official records in Nigeria that identify the number of 

harms and deaths that have occurred as a result of medical malpractice has 

fostered unaccountability and apathy within the medical field and amongst 

medical practitioners. This comes as no surprise as till date most hospitals 

in Nigeria still manually record information and data of patients, including 

birth and death registration. In developing countries, most hospitals 

(private and public) have yet to adopt the use of computerized information 

collection and storage, which is the practice in developed countries.
7
  

 

The rise in publicized cases of medical negligence and increasing patient 

awareness of their rights and entitlements as it relates to the delivery of 

medical services has motivated an increase in the number of lawsuits 

instituted against private and public healthcare providers. Few cases have 

been filed against medical quacks
8
 because typically, those who patronize 

                                                 
6
 Yohanna Dangata, „Integration of Medical Law and Ethics into Medical Training and 

Practise: Lessons from the Nigerian Story‟ [] UNESCO Chair in Bioethics 10th World 

Conference on Bioethics, Medical Ethics and Health Law.  
7
 World Health Organization,„Electronic Health Records: Manual for Developing 

Countries‟ http://www.wpro.who.int/publications/docs/EHRmanual.pdf accessed 16th 

January 2019.  
8
 A quack is an individual not qualified under the Medical and Dental Practitioners Act 

2014 to practise as a medical practitioner in Nigeria. Anyone who misrepresents 

his/herself to the public as a certified medical practitioner, falls under this category. This 

also includes uncertified nurses and midwives.  
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these individuals are those who live below the poverty line and who 

unfortunately are ignorant of their rights as it relates to any ensuing harm 

they may suffer as a result of engaging these individuals.  In a small 

number of cases, successful lawsuits against medical practitioners have 

caused compensatory payments to be made to patients and families of 

patients. In fewer cases, sanctions have been imposed upon these medical 

practitioners such as suspension from medical practice or in cases of 

extreme malpractice; removal from the register of doctors.
9
   

 

Despite the measured development in medical malpractice litigation in 

Nigeria, the disposition of the law and indeed our legal system on cases 

on medical negligence remains ambiguous. Notable issues such as the 

burden of proving malpractice claims and inadequate laws that combat the 

prevalence of medical negligence have been identified as major obstacles 

to the development of the jurisprudence in this area. Consequently this 

paper seeks to determine the disposition of Nigeria‟s legislations and 

jurisprudence on the issue of medical negligence. In achieving this aim 

court judgments will be reviewed to discern the mind of our courts when 

cases of this nature are brought before it. Additionally, the available laws 

on this issue will be examined.  The aim is to give an educated guide on 

how our legal system addresses this issue and to make recommendations 

on preemptive legal and institutional reforms.   

 

 Medical Negligence Defined  

                                                 
9
 Osanyin La-Olu, „Perspectives on Medical Law in Nigeria, An account from the World 

Congress on Medical Law‟, Nigerian Health Watch (Abuja, 26 September 2016)  

<http://nigeriahealthwatch.com/perspectives-on-medical-law-in-nigeria-an-account-
from-the world-congress-on-medical-law> accessed 01 December 2017.  
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„Medical negligence‟ is mostly used interchangeably with „medical 

malpractice‟. However, medical negligence is merely a legal element 

necessary to be proven for a medical malpractice claim to succeed. In 

pursuing a claim of medical malpractice, it is important for one to 

understand what constitutes negligence in the eyes of the law, the burden 

of proof to be discharged and the sort of cases that may entitle an 

individual to receive compensation and redress.  

According to Ogbuinya, J.C.A. in University of Ilorin Teaching 

Hospital v Dr. Dele Abegunde,
10

 negligence generally, in law, connotes 

an omission or failure to do something which a reasonable man, under 

same circumstance, would do or doing of something which a reasonable 

and prudent man would not do.
11

 Simply put, "negligence is the breach of 

a legal duty to take care which results in damage, undesired by the 

Defendant to the Plaintiff”.
12

There are four basic elements to the tort of 

negligence
13

; a duty of care owed by the Defendant to the Plaintiff, breach 

of that duty by the Defendant, a causal link between the breach and the 

harm, and damage to the Plaintiff resulting from the breach.
14

   

  

                                                 
10

 [2013] LPELR-21375(CA)  
11

 See also Blyth v Birmingham Water Works Company Co [1856] 11 EX. 781  
12

 Henry Winfield and John Anthony Jolowicz, Winfield & Jolowicz on Tort (Sweet and 

Maxwell London 1975) 5.  
13

 Kodilinye Gilbert and Oluwole Aluko, The Nigerian Law of Torts (1st Ed, Spectrum 

Books Ltd, 1996).  
14

 Onasanya v Western Nigerian Marketing Board [1975] 6 CCHCJ 70  
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 Negligence in the medical field is an act or omission (failure to act) by a 

medical professional that deviates from the accepted medical standard of 

care. In Halsbury's Laws of England
15

, the law is stated simply that;  

A person who holds himself out as ready to give medical 

advice or treatment impliedly undertakes that he is 

possessed of skill and knowledge for the purpose. Whether 

or not he is a registered medical practitioner, such a 

person who is consulted by a patient owes him certain 

duties namely, (i) a duty of care in deciding whether to 

undertake the case (ii) a duty of care in deciding what 

treatment to give (iii) a duty of care in his administration 

of that treatment.(iv) a duty of care in answering a 

question put to him by a patient in circumstances in which 

he knows that the patient intends to rely on his answer. A 

person is not liable for negligence because someone else of 

greater skill and knowledge would have prescribed a 

different treatment or operated in a different way, nor is he 

guilty of negligence if he has acted in accordance with a 

practice accepted as proper by a reasonable body of 

medical men skilled in that particular art, even though a 

body of adverse opinion also existed among medical men. 

(Emphasis mine)  

The above statement establishes the duty and standard of care owed by a 

medical practitioner. A breach of any of the duties stated above will 

support an action for negligence by the patient.
16

 It also attributes liability 

on those who render medical services without being certified or registered 

                                                 
15

 Gilbert  Kodilinye, (n. 14) p.83; Laxman Balkrishna Joshi v Trimbak Bapu Godbole 

and Anor (1969) 1 SC 206  
16

 John W. Wade, „The Attorney's Liability for Negligence‟ (1959) 12 VLR 755  
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with the Medical and Dental Council, for example, uncertified midwives 

and those who offer native medicines and treatments.   

  

Negligence per se does not warrant a medical malpractice claim. For 

negligence to found a malpractice suit, it must have led to an injury. It 

should be noted however that medical negligence does not always result 

in injury to a patient. A healthcare provider might deviate from the 

applicable medical standard of care in treating a patient, but if the patient 

is not injured and their health is not negatively impacted, such deviation 

will not lead to a medical malpractice suit.
17

  Additionally, not every 

negligent conduct by a medical practitioner will garner a sustainable case 

of medical malpractice. A case of medical malpractice will be established 

only when the negligent treatment results in unjustified injury, worsens a 

patients situation, results in severe complications or necessitates further 

medical treatment.
18

 In other words, the combination of two crucial 

elements (causation and injury) is necessary for a medical negligence case 

to give rise to a viable malpractice claim.   

  

It is important to note that not all medical injuries are as a result of 

negligence. Some injuries are due to the inherent risk associated with the 

practice of medicine, which cannot always be prevented. These adverse 

events are different from medical negligence.
19

 An understanding of this 

                                                 
17

 Suszek Andrew, „What is Medical Malpractice?‟ ALLLAW 

<http://www.alllaw.com/articles/nolo/medical-malpractise/what-it-is.html> accessed 

December 2, 2017.  
18

 Suszek Andrew, n 18.  
19

 David H Sohn,  „Negligence, Genuine Error, and Litigation‟ [2013] (6) International 

Journal of General Medicine; 49–56.  



Page | 12   

  

difference is important in order to prevent the filing of frivolous 

malpractice suits where a breach of duty and causation cannot be 

established. For example, Mr. A has pneumonia and is prescribed 

antibiotic Z. He develops an unexpected hypersensitive reaction to 

antibiotic Z, causing him to experience renal failure. This kidney injury is 

an adverse event not a negligently induced injury. Negligence is the 

failure to provide a standard level of care or the delivery of substandard 

care. It would have amounted to negligence if the physician had failed to 

check Mr. A‟s medical chart, which stated that Mr. A was allergic to 

antibiotic Z. Likewise, a patient‟s condition may continue to deteriorate 

despite proper medical intervention. These are the risks inherent in the 

practice of medicine. It is important to differentiate between adverse 

events and medical negligence because punishing adverse events would 

cause physicians to be apprehensive towards performing demanding 

procedures and treating high-risk patients.
20

   

It should be noted that in the event of a breach of duty by a medical 

professional, liability is incurred against the individual and sometimes, 

against the individual‟s employer, which in most cases is the hospital. 

Victims of medical malpractice may institute civil proceedings against the 

doctors (personally) and the hospital (vicariously).
21

  

                                                 
20

 Suszek Andrew, n 18.  
21

 Agarwal Sweta and Agarwal Swapnil, „Medical Negligence: Hospital's Responsibility‟ 

[2009] (31)(2) Journal of Indian Academy of Forensic Medicine, 164-170.  
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Malpractice Categories  

Given the imperfect nature of human beings, there is always a likelihood of error occurring in 

the process of performing various tasks. Indeed medical practitioners are not perfect and the law 

does not require them to be infallible. It would be absurd and idealistic to impose on them such a 

herculean standard. Mistakes and some undesirable outcomes are bound to occur in the course of 

performing their responsibilities. An undesirable outcome is not proof in itself of negligence on 

the part of a medical practitioner. Malpractice will only arise where a physician‟s conduct falls 

beneath the applicable standard of care.
22

   

There are many different types of medical malpractice, but sometimes a legal distinction is made 

between „malpractice by commission‟ and „malpractice by omission‟.
23

 In Nigeria, the most 

common cases that expose doctors to liability for medical malpractice include errors in 

treatment, wrong diagnoses and negligent provision of care.   

 I.  Treatment Errors  

When a doctor makes a mistake during the treatment of a patient, and another reasonably 

competent doctor within the same specialty would not have made the same mistake, the patient 

may file a claim for medical malpractice.
25

 Although some treatment mistakes can be obvious 

(such as giving an overdose of medication), others are generally less apparent to lay people. For 

example, a doctor might perform surgery on a patient‟s knee to resolve a prolonged ache. Two 

months later, the patient might continue to experience ache in the knee. It would be difficult for 

the patient to determine whether the continued pain is as a result of a mistake in treatment or 

some other cause that does not amount to medical negligence. For this reason, medical 

malpractice cases often involve expert testimony.
24

  

II.  Wrong Diagnoses  

Generally, it is the responsibility of a physician to apply reasonable care and skill in arriving at a 

correct diagnosis.
25

 A physician‟s failure to correctly diagnose a patient can be just as harmful as 

a slip of the scalpel while performing surgery.
26

 A patient is entitled to a careful examination as 

his illness and the circumstances will allow, with the exercise of such diligence and the 

application of such methods of diagnosis for discovering the nature of the sickness as are usually 

employed by medical practitioners of ordinary judgment and skill.
27

 The duty of care to properly 

                                                 
22

 Observations of Lord President Clyde in Hunter v Hanley [1955] SLT 213 in: HL Nathan, Medical Negligence 

(Butterworth 1957).  
23

 When a healthcare provider proactively does something that ends up injuring the patient (operating on the wrong 

body part or practicing medicine under the influence of drugs or alcohol, for example) that is said to be 

malpractice by commission. On the other hand, a healthcare provider‟s failure to do something (such as identify a 

dangerous health condition or refer a patient to a specialist) amounts to malpractice by omission 
25

 Suszek Andrew, 

n 18.  
24

 Abugu Uwakwe, The Role of Doctors in Medical Malpractice Claim [2017] (4)(1)  Joseph Ayo Babalola 

University Law Journal, 99  
25 K.S.R Murthy, Medical Negligence and the Law [2007] 4(3) Indian Journal of Medical Ethics <https://doi.org/10.20529/IJME.2007.046> 

accessed 13 October 2017.  
26 K.S.R Murthy, n 27.  
27 Ramberg v Morgan [1929] 218 N. W. 492 209   
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diagnose a patient has been upheld by courts in Nigeria. In University of Illorin Teaching 

Hospital v. Mrs. Theresa Akilo,
28

 the Court of Appeal, Illorin Division stated that:   

“A medical doctor is liable in negligence if without due care and skill he wrongly 

diagnosed a patient‟s ailment resulting in error of treatment. In such a situation, 

it cannot be argued with any seriousness that such wrong diagnosis is anyway 

linked to the administration or the management and control of the appellant.”  

III.  Negligent Provision of care  

This occurs when a patient‟s health concern is negligently handled. For example, cases may arise 

where the harm that occurred to a patient was as a result of the doctor or nurses failure to act 

promptly by detecting a fatal condition or their negligence in following up a patient‟s complaint 

which ordinarily a reasonable healthcare professional would have promptly addressed.
29

 In 

Cassidy v. Ministry of Health,
30

 the Defendant‟s employers were held liable where the medical 

staff made the Plaintiff‟s hand useless due to paralysis, as a result of negligent post-operation 

treatment. Another example of negligent provision of care is where surgical equipment‟s are left 

inside a patient‟s body. Additionally newborn babies have had their lives cut short because of 

mistakes made at the point of their delivery.
31

  

Other examples include: failure to acquire a patient‟s informed consent,
32

 improper 

administration of drugs,
33

 treatment against a patients wishes and failure to inform a patient of 

the serious risks of a proposed treatment.
34

   

MEDICAL MALPRACTICE AND THE LAW  

The law of medical malpractice has come to stay in Nigeria even though litigation is relatively 

on a small scale. In Nigeria, victims of medical malpractices have instituted civil and criminal 

proceedings against medical practitioners. Some victims and families of victims have also 

submitted complaints before the Medical and Dental Council for disciplinary action to be taken 

against erring medical practitioners. Below is a discussion on the regulation of medical 

malpractice in Nigeria.  

A. Civil (Tortious) Liability  

A patient's right to receive medical attention from doctors and hospitals is essentially a civil 

right. The courts generally regard the relationship between patients and medical practitioners as 

contractual.
35

 When a patient presents himself to a medical practitioner for medical care, and the 

medical practitioner proceeds to render that care, the law implies that a contract has arisen 

between the parties. It is from this contractual relationship that the duty of the medical 

practitioner to his patient arises. Nevertheless, where no express contract exists between a 

medical practitioner and a patient, the law imposes a legal duty of care in tort.  The aim of a 

tortious lawsuit is to (1) compensate Plaintiffs injured as a result of negligence (2) deter 

                                                 
28 [2000] 22 WRN 117  
29 George Abi v CBN [2012] 3 NWLR (Pt. 1286) 1  
30 [1951] 1 All ER 573  
31 R v Bateman [1925] 94 L.J K.B. 791  
32 Smith v Auckland Hospital Board [1965] NZLR. I91(C.A)  
33 University of Nigeria Teaching Hospital Management Board and Ors v Hope Nnoli [1994] 8 (NWLR) Pt. 365, 367, at 395-6.  
34 See Section 23 of the National Health Act 2014  
35

 Crawford Morris and Alan Moritz, Doctor and Patient and the Law (5th edn, C.V. Mosby Co 1971) 326.  
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negligent conduct; and (3) inculcate corrective justice. The duty owed in tort cannot be 

distinguished from that which is implied into a contract between a doctor and his patient. 

Consequently, in cases involving private medical practice, the contractual and tortious duty will 

run concurrently and the claim will be pleaded in both contract and tort.
36

.  

  

The required standard of care which if breached will amount to medical malpractice is given in 

the case of Frost v. Mayo Clinic
37

 It is defined as:  

that skill and learning which is normally possessed and used by doctors in good 

standing in a similar practice in similar communities under similar 

circumstances, and in the application of that skill and learning, he must use 

reasonable care. The failure to comply with this standard is a form of negligence, 

which in common parlance is called medical malpractice.    

In the case of Bolam v. Friern Hospital Management Committee,
40

 McNair, J. defined the 

standard of care required of a medical practitioner as follows:  

The test is the standard of the ordinary skilled man exercising and professing to 

have that special skill. A man need not possess the highest expert skill: It is 

wellestablished law that it is sufficient if he exercises the ordinary skill of an 

ordinary competent man exercising that particular art. In the case of a medical 

man, negligence means failure to act in accordance with the standards of 

reasonably competent medical men at the time. There may be one or more 

perfectly proper standards, and if he complies with one of these proper 

standards, then he is not negligent.  

Given the above statement, one can deduce that the standard of care that the law imposes upon a 

medical practitioner in Nigeria is that of an ordinary skilled medical practitioner. He is not 

required by law to be the best in his field. For example, in the field of pediatrics, he is not 

required to be the best pediatrician. If the standard of treatment he/she rendered is the same 

standard that an ordinary skilled pediatrician having the same level of training would have 

rendered, then he/she will be said to have satisfied his legal duty regardless of any negative 

outcome arising from such treatment. Similarly, the inclusion of “at the time” in the above quote 

implies that cognizance must be given to the level of advancement with respect to the particular 

field of medical specialty at the time the treatment is rendered.
41

 Indeed over the years, there 

have been advancements in the manner in which certain surgical procedures are being carried 

out. For example, advancements have been made in the method of performing caesarean section  

40  [1957] 2 All ER 118.  
41 In Roe v Minister of Health [1954] 2 QB 66, the anesthetist injected the plaintiffs with 

contaminated anesthetic, which resulted in their paralysis. The anesthetist was held not to be 

negligent because the risk of such contamination was not generally appreciated by competent 

anesthetists at that time.  

operations.
38

 Consequently, if an ordinary skilled doctor uses an outdated method in carrying out 

a caesarean section, he would have fallen below the standard of care that the law imposes on 

him.   

                                                 
36

 Virginia Dunn, Professional Negligence Litigation in Practice (5
th

 edn, Oxford University Press 2010).  
37

 [1969] 304 F. Supp. 285, 287.  
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The legal duty imposed on a medical practitioner is enforceable regardless of whether 

consideration is provided by the patient.
39

 A medical practitioner is required to exercise the 

required level of care and skill in dealing with a patient whether or not he is furnished with 

monetary consideration for his services or not. This position is was upheld in the case of R. v. 

Bateman.
44

 The court in this case held that;  

If a person holds himself out as possessing special skill and knowledge, and he is 

consulted as possessing such skill and knowledge by, or on behalf of a patient to 

use due caution in undertaking the treatment. If he accepts the responsibility and 

undertakes the treatment and the patient submits to his direction and treatment 

accordingly, he owes a duty to the patient to use diligence, care, knowledge, skill 

and caution administering the treatment. No contractual relation is necessary, 

nor is it necessary that the service be rendered for reward (emphasis mine).  
The above decision of the court is commendable as it widens the scope of claims that can be 

filed against medical practitioners. The absence of consideration or a valid contract will not avail 

a negligent healthcare provider as a defence to a medical malpractice suit. Whether or not a 

patient supplies financial consideration, a doctor is still vested with the responsibility of 

exercising due care and skill in treating his patient.   

Litigating Medical Malpractice   
When a medical malpractice suit is filed in court, the outcome of the case will depend on the 

answer to the following questions: what was the medical standard of care in the particular 

situation? Did the Defendant comply with or deviate from that standard? Parties to the lawsuit 

will call medical experts as witnesses to try to strengthen their arguments. On the part of the 

Plaintiff, an expert witness must testify that the Defendant‟s treatment fell below the level of 

care required by the law. The expert is required to explain the recognized medical procedures 

applicable to the Plaintiff‟s condition and express an opinion, based on established facts, that the 

Defendant's failure to comply with these procedures, either acceptably or not at all, was 

inexcusable.  

The standard of proof in a civil malpractice suit is a preponderance of probability. In medical 

malpractice lawsuits, the Plaintiff bears the burden of proof. He/she must prove all elements of 

his or her claim by preponderance evidence.
40

 For the Plaintiff to succeed, he/she must prove 

that the doctor was negligent 
41

 and this onus will be satisfied if he/she can show that: (a) the 

doctor owed a duty to use reasonable care in treating him; (b) that the doctor failed to exercise 

such care i.e. there has been a breach of that duty and; (c) that he/she had suffered damage or 

injury as a result of the breach.
42

This is mostly done through expert medical testimony.
43

 A 

Plaintiff in a medical malpractice case must also prove causation. This means that a Plaintiff 

must establish by expert medical testimony that the defendant‟s negligence was the cause of the 

Plaintiff‟s injuries.  

                                                                                                                                                             
38

 Janusz Kubicki, „History of Cesarean Section‟ [2012] (6)(1) Medical Science Pulse, 17-19.  
39

 Sidway v Bethlem Royal Hospital Governors [1985] 1 ALL ER 643 
44

 [1925] 94 

L.J. K.B 791  
40

 A preponderance of evidence is the amount of evidence sufficient to make a contested fact more likely true than 

not.  
41

 John Frederic Clerk, Clerk and Lindsell on Torts (Sweet & Maxwell 1982) 913.  
42

 Crawford Morris and Alan Moritz, Doctor and Patient and the Law (5th edn, C.V. Mosby Co 1971) 326.   
43

 Panteleymon L. Hiltz, Medical Malpractise: Issues and Law (Novinka Books 2004).  
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The Plaintiff‟s evidence must identify the error made by the Defendant and identify how the 

Defendant‟s error led to the patient‟s injury.  

Generally, Nigerian courts require adequate evidence to support an allegation of negligence 

against a medical practitioner.
44

 Victims or their representatives may call expert witnesses to 

establish their case. Documentary evidence may also be relied upon and this can be obtained by 

issuing a subpoena duces tecum against the hospital or the medical practitioner. Nevertheless, to 

lighten the burden of proof imposed on them by the law, most Plaintiffs rely on the doctrine of 

res ipsa loquitor.
45

The doctrine of res ipsa loquitur (the fact speaks for itself) is a legal principle 

applied by the court in civil litigation, to lighten the burden of proof on the Plaintiff, by shifting 

the burden to the Defendant.
46

. In Akintola v. Guffanti and Co. Ltd,
47

 Adefarasin C.J 

explained the doctrine thus:  

The maxim is no more than a rule of evidence affecting onus. It is based on 

common sense, and its purpose is to enable justice to be done when the facts 

bearing on causation and on the care exercised by the Defendant are at the outset 

unknown to the Plaintiff and are or ought to be within the knowledge of the 

defendant.  

The doctrine presupposes that the harmful event is of the kind that ordinarily does not occur in 

the absence of someone's negligence and also that it was caused by an agency or instrumentality 

within the exclusive control of the Defendant.
48

A Plaintiff who pleads the doctrine is necessarily 

saying that he knows not the details of the Defendant‟s negligent act which resulted in the 

accident, and that the Defendant is the only person who can proffer such explanation.
49

 In 

relying on the doctrine, a Plaintiff only needs to prove the resultant accident and injury, and then 

ask the court to infer negligence on the part of the Defendant.
50

  On the face of it, the doctrine 

appears to be helpful to patients filing medical malpractice suits.
51

 Ordinarily, the onus is on the 

Plaintiff to prove negligence on the part of the doctor. This onus is often a difficult obligation to 

discharge. Where the doctrine of res ipsa loquitur is invoked, it shifts the burden of proof to the 

medical practitioner to prove that he/she was not negligent in his action and where he/she is 

unable to do so, the Plaintiff‟s suit will be successful if the plaintiff can show in his/her 

pleadings, circumstances from which the negligence of the Defendant can be inferred. 
52

  

  

 In litigating medical malpractice suits, the doctrine is customarily pleaded where the Plaintiff‟s 

evidence relating to the Defendant‟s negligence sufficiently reveals the former‟s inadequate 

knowledge of the cause of the resulting harm.  For example, a Plaintiff may be unconscious at 

the point when the negligent conduct occurred and even if the Plaintiff were conscious, he/she 

may not understand the meaning or significance of some of the decisions that the physician 

made at the point of diagnosis or treatment. Additionally, courts are aware that in most cases, 
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unless the Defendant admits negligence, it is only a medical practitioner that can establish that 

the treatment given by his/her colleague fell below the required standard. This will oftentimes be 

a challenge for the Plaintiff in prosecuting his medical malpractice claim because healthcare 

providers are usually reluctant to provide evidence against their colleagues in court.
53

 

Consequently it is difficult to get expert evidence from medical experts (who may be practicing 

physicians themselves) to help establish a Plaintiffs claim.
54

 Additionally, hospitals may be 

unwilling to supply treatment records and the Plaintiff‟s medical charts, which would help build 

the Plaintiff‟s case and satisfy the particulars of negligence. This culture of silence and lack of 

cooperation from those in the medical field has in various cases worked against Plaintiffs.
55

 

Given the difficulty faced by victims of malpractice, it is submitted that our courts ought to 

automatically shift the onus to the Defendant in cases of this nature. Indeed elements of strict 

liability should be imputed in cases of this nature.
56

 By applying strict liability to cases of 

medical malpractice, the courts and indeed the legal system will indirectly come to the aid of 

Plaintiffs who have difficulty in proving their malpractice claims. The application of strict 

liability to cases of medical malpractice is finding much ground in countries like the United 

States although it has been used in relation to medical practitioners who prescribe drugs and 

hospitals that administer the drugs.
57

   

Review of the available case law on medical malpractice legislation reveals that our courts have 

not adopted this line of reasoning. Indeed it can be inferred that courts are mostly concerned 

with shielding the medical profession from liability. This may be due to the fact that the duty of 

managing the health of individuals‟ carries with it some risk and the courts are unwilling to 

casually ascribe blame to medical professionals for any harm that may arise. In the case of Ojo 

V. Dr. Gharoro,
58

 the Supreme Court held that a doctor is not liable in negligence if he left a 

swab, foreign object or broken surgical needle in the body of a patient during a surgical 

procedure provided he notified the patient of the fact. In this case, the appellant had a surgical 

operation for the removal of a growth in her fallopian tube. The 1st Respondent performed the 

surgical procedure. In the course of the operation, broken surgical needles were left in the 

abdomen of the Appellant, which resulted in great pains to her. This necessitated a second 

operation but the broken needle was not found. Consequently, she was referred to another 

Hospital where she was to undergo an exploratory laparotomy in order to locate and remove the 

broken surgical needle. At the trial, the Appellant testified for herself and relied on the principle 

of res ipsa loquitur. The Respondents‟ called expert evidence to say in rebuttal of the Appellant‟s 

evidence that surgical needles of these days easily get broken as they are hardly strong enough, 

and that the Respondents were not negligent in carrying out the surgery on the Appellant. The 
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court held that no case of negligence was established against the Respondents since it was only a 

broken part of the surgical needle and not the whole unbroken needle that was left in the 

Appellant‟s abdomen. He went further to state that the Respondents‟ explanation as to why the 

broken needle came to be in the Appellant‟s abdomen had sufficiently dislodged the application 

of res ipsa loquitur. Finally the judge held that the fact that the broken needle could not be found 

after a search in the Appellants‟ abdomen was not enough to establish negligence against the 

Respondents‟.  In his judgment, Niki Tobi J.S.C held that the Appellant should have called 

expert evidence in proof of her case. He made reference to Lord Denning in his book “The 

Discipline of the law” where he stated as follows:   

A medical man for instance should not be found guilty of negligence unless he 

has done something of which his colleagues would say - He really did make a 

mistake there. He ought not to have done it… but in a hospital where a person 

who is ill goes for a treatment, there is always some risk no matter what care is 

used. Every surgical operation involves risks. It would be wrong, and indeed bad 

law to say that simply a misadventure or mishap occurred, the hospital and the 

doctors are thereby liable (emphasis mine).  

  

With due respect to the court, this case ought not to have been decided in this manner. Leaving a 

foreign object in the body of a patient is a grave error with serious ramifications and cannot be 

unconscientiously dismissed as a risk associated with surgery or a mere misadventure or mishap. 

Additionally, whether it was only a portion of the surgical needle or the full surgical needle that 

was left in the Plaintiff‟s abdomen should have been considered irrelevant to the overall 

determination of whether negligence on the part of the doctor had occurred. The fact that the 

Respondents‟ provided expert evidence to say in rebuttal that „surgical needles of these days 

easily get broken‟ was not enough to serve as a successful defense to the Appellants‟ malpractice 

claim. Indeed their admission that they knew that the needles were not strong and still used it to 

perform surgery was an admission of negligence and wanton disregard for the welfare of their 

patient(s). If the Plaintiff had known that her surgeons would use harmful needles that could 

cause her such harm, she might have chosen a different medical establishment. Indeed, this case 

was a proper situation where res ipsa loquitur should have been successfully applied for the 

benefit of the Plaintiff.   

The reasoning of the court in Ojo v. Dr. Gharoro has been followed in subsequent medical 

malpractice cases. In University of Ilorin Teaching Hospital v. Dr. Dele Abegunde,
59

 the 

Court of Appeal relied on Lord Denning‟s dictum above and allowed the appeal of the 

Appellant. The Court held that the Appellant displayed the required standard of a reasonably 

skillful medical man in the management of the deceased.   

Given the rampant rate of medical injury and wrongful deaths in Nigeria, our legal system ought 

to be sensitive to the plight of victims especially with regard to the peculiar difficulty that they 

face in proving the particulars of negligence in a medical malpractice suit. Kilner Brown J 

sharing similar sentiments observed in Ashcrof V. Mersey Regional Health Authority
60

 as 

follows;  
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[W]hen an injury is caused which never should have been caused, common sense 

and natural justice indicate that some degree of compensation ought to be paid 

by someone. As the law stands, in order to obtain compensation, an injured 

person is compelled to allege negligence against a person of the highest skill and 

reputation.   

  

Vicarious Liability of Medical Institutions  
In the past, a hospital‟s main obligation to patients was to deliver an efficiently equipped 

medical facility. Currently, the responsibility of the hospital has evolved from a mere place for 

treatment to a provider of treatment. Patients today expect a certain standard of care when 

dealing with healthcare providers. Where a medical institution fails to fulfill its duty of care to 

patients, a medical negligence suit may be instituted against its management.
61

 The management 

boards of hospitals are also vicariously liable for the negligent conduct of their staffs such as 

physicians, nurses, pharmacists, consultants and laboratory technicians. In Igbokwe v. 

University College Hospital Board of Management,
62

 the court held UCH vicariously liable 

for the negligence of its staff in failing to monitor the condition of a woman who had recently 

given birth and was suffering from a suspected condition of post-partum psychosis. The woman 

died when she fell from the fourth floor of the hospital. A doctor had instructed a staff nurse to 

″keep an eye″ on the deceased. Irwin J considered it to be “well settled that a hospital authority 

is responsible for the acts or omissions of the whole of its staff whether they are surgeons, 

physicians, nurses or other employees…” Accordingly, once a hospital authority has accepted a 

patient for treatment, it comes under a duty to handle the health of the patient with reasonable 

care and skill and any breach of that duty is actionable regardless of who may be responsible for 

that breach
63

.  

Where a hospital fails to provide basic essential resources, adequately attend to the health needs 

of its patients, or due to its ineptitude and inefficiency in taking and keeping patients personal 

records and history a patient is harmed, any injured patient may bring a negligence suit against 

the hospital directly. The only exception to this is where the medical personnel did not deal with 

the patient in his capacity as an employee of the hospital or clinic.
 64

 This is often the case for 

medical consultants who act as independent contractors i.e. they are contracted privately by 

patients to provide treatment services while the patient contracts the hospital to provide him 

nursing and other ancillary care.
 
  

In Nigeria, courts are not easily inclined to hold hospitals vicariously liable for the negligent 

conduct of their medical personnel unless strong evidence is provided attributing the fault of the 

harmful incident to the hospital management. In University of Illorin Teaching Hospital v. 

Mrs. Theresa Akilo
70

 the Court of Appeal absolved the hospital (Appellant) of liability on 

grounds that although the medical doctors acted as its servants, they were also independent 

contractors in the sense that in discharging their duties as medical doctors, they were not under 

the control or management of the Appellant. The courts held the view that where a medical 

doctor works as an employee of a hospital, he is not told how to discharge his/her duties as that 
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is generally within the discretion of the medical doctor. Consequently, he/she will be held solely 

liable for any damage resulting from his/her negligent conduct.
65

   

  

B. Sanctions by Regulatory Bodies  
Various vocations have practice standards or guidelines, which their regulatory bodies use in 

determining and measuring the standard in which practitioners perform their duties. The 

consequence of having such practice standard is that, practitioners who fail to comply with them 

may be held to be in breach of their duty and duly sanctioned. In Nigeria, the law regulating the 

medical and dental profession is the Medical and Dental Practitioners Act (MDPA) Cap M8, 

LFN 2004.
66

 In fulfillment of its regulatory role, the Act set up the Medical and Dental Council 

of Nigeria (MDCN). The MDCN in furtherance of its statutory functions as provided for in  

Section 1 (2) (c) of the MDPA, codified the rules of professional conduct for Medical and Dental 

Practitioners in its Code of Medical Ethics in Nigeria 2008. The Council lists acts constituting 

professional negligence to include, making mistake in treatment, making incorrect diagnosis, 

failure to attend to a patient
67

 and more.    

Under the Act, a patient who suspects that his treatment has been handled negligently can file a 

petition with the MDCN. On receipt of the complaint, the matter will be looked into by the 

MDCN and later on investigated by The Investigative Panel of the Council.
68

 The Investigative 

Panel is saddled with the responsibility of conducting preliminary investigation into any 

allegation that a registered medical practitioner has erred in his capacity as a medical 

practitioner. The Investigation Panel after investigation will determine whether or not a prima 

facie case has been established. If a prima facie case is established, the Investigation Panel will 

frame a charge against the medical practitioner before the Medical and Dental Practitioners 

Disciplinary Tribunal.
69

 Where the Disciplinary Panel finds a practitioner guilty in line with the 

provisions of section 16(2) of the MDPA, the Disciplinary Tribunal has the power to order the 

registrar to: suspend a doctor‟s licence for a period not exceeding six months; admonish a 

doctor; or withdraw a doctor‟s licence to practice.
76

 In the case of one Mrs. Olabisi 

Onigbanjo
70

 decided by the Medical and Dental Practitioners Disciplinary Tribunal, a doctor 

was found guilty of negligently leaving a large surgical drape in the abdomen of the victim after 

surgery. He was suspended from practice for six months. In Olaye v. Chairman, Medical and 
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Dental Practitioners Investigation Panel,
71

 a physician failed to give prompt medical attention 

to a pregnant woman who had a ruptured ectopic pregnancy until thirty-six hours later. The 

tribunal found the five physicians, including two consultants, who were responsible for neglect 

guilty of negligence. In Okezie v. Chairman Medical & Dental Practitioners Disciplinary 

Tribunal  
(MDPDT),

72
 Dr Okeize a registered Specialist Obstetrician and gynecologist and a lecturer at 

University of Nigeria Teaching Hospital, Enugu was found guilty of infamous conduct and gross 

professional negligence in 2001. He was suspended from practices for six months for losing his 

patient (Mrs. Obiekwu) after a caesarian operation.  

The effectiveness of the MDCN in regulating the medical profession and disciplining erring 

medical practitioners is yet to be unequivocally determined. Nonetheless, their role in overseeing 

and monitoring the activities of medical practitioners in Nigeria cannot be downplayed as it is 

notoriously believed that medical practitioners fear the discipline of the MDCN more than the 

justice system in Nigeria. However, in order to enhance the activities of the MDCN, it is 

recommended that private citizens be allowed to participate in its disciplinary process, as this 

will promote transparency, accountability and fairness. Where lay participation in the 

disciplinary process is allowed, it will help remind the medical practitioner of his duty to the 

ordinary man and will create greater awareness in the mind of the public of the work being done 

by the MDCN. It will also help bring patient rights to the forefront of the medical profession and 

communicate to the public the willingness of those in the helm of medical affairs to protect these 

rights.  

It should be noted that the MDCN cannot make an award for monetary compensation on behalf 

of a patient. Patients seeking monetary compensation as well as disciplinary action against a 

medical practitioner may in addition, file a civil action for negligence before a court of 

competent jurisdiction. Both actions may run concurrently unless for whatever reason, the 

medical practitioner files an injunction to stop the proceedings of the MDCN. Nonetheless, it is 

advisable for a Plaintiff to first of all secure a guilty verdict from the MDCN. Where a Medical 

Practitioner is found liable for medical negligence by the MDCN, the verdict may be used as 

evidence in a civil action against the medical practitioner. Given that the verdict of guilt was 

rendered by a panel made up of experts in the field of medicine, one may argue that the 

proceedings of the panel can serve as expert evidence. This would aid the Plaintiff in dislodging 

the burden of proof that the law imposes on him.  

 It is important to note that the decision of the MDCN may be overturned if the medical 

practitioner challenges it in a court of law. There have been cases where doctors have had their 

licenses reinstituted by the court where the Council revoked the said license.
73

This is one major 

drawback in seeking redress from the MDCN. Another major issue with the remedies obtainable 

from the MDCN is that the provision for suspension is pegged at six months only. It is not clear 

why this number of months was designated. Six months may be considered by some to be too 

small a period for suspension. Indeed some negligent conducts may not be so serious as to attract 

the harshest of the available punishments i.e. the withdrawal of a doctor‟s licence to practice, but 

it may warrant a longer period of suspension e.g. two years. It is suggested that the six months 
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threshold be increased to a period not exceeding five years. This would create more allowance 

for flexibility and variation based on the nature of the alleged negligent conduct. Additionally, 

upon the expiry of the period of suspension, it is recommended that the medical practitioner‟s 

licence should not be automatically reinstated. He/she must adduce evidence to show that during 

the period of his suspension, steps were taken that helped improve his/her understanding of the 

duty of care owed by a doctor. This could be done by way of undertaking a course programme in 

medical ethics and responsibilities.   

  

Similar to the MDPA, the National Health Act 2014 also regulates healthcare providers in  

Nigeria. The Act provides a framework for the regulation, development and management of 

Nigeria‟s national healthcare system and sets a standard for rendering health services in the 

federation, and other matters connected therewith. Section 30 provides an avenue for complaints 

to be filed by virtue of the Act. Section 30 (1) states that “any person may lay a complaint about 

the manner in which he or she was treated at a laying of complaints health establishment and 

have the complaint investigated. The Act however does not state the nature of complaints that 

can be filed or the sanctions that such complaints might incur.   

C. Criminal Liability   

Criminal liability is incurred by a medical professional where his/her conduct in treating a 

patient is considered to have been so grossly negligent to the point of recklessness.
74

 

Recklessness here means acting in utter disregard and carelessness in relation to an individual to 

whom a medical practitioner owes a duty of care.
75

 Recklessness is regarded as a dangerous kind 

of negligence wherein the medical practitioner‟s conduct falls greatly below the established 

standard of care required in medical practice to the extent that the patient is exposed to a high 

risk of grave harm. For example, a surgeon who carries out a surgical operation or other 

precarious medical procedure while under the influence of narcotics or alcohol will certainly be 

considered as having acted recklessly.
76

 In such a case, the state may institute a criminal action 

against the erring surgeon. It is important to note that a medical practitioner may be found guilty 

of the actus reus
77

 of gross negligence but he/she may not have the mens rea
78

 to cause harm. 

For this reason, most cases of death resulting from medical negligence result in a conviction of 

manslaughter.
79

 In R. v. Bateman
80

, a doctor was convicted of manslaughter arising out of his 
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treatment of a woman in childbirth. Lord Hewart CJ discussed the level of negligence under 

common law that would amount to gross negligence in order to warrant criminal liability. He 

stated thus;  

… judges have often referred to the distinction between civil and criminal 

liability for death by negligence… If A has caused the death of B by alleged 

negligence, then, in order to establish civil liability, the Plaintiff must prove (in 

addition to pecuniary loss caused by death) that A owed a duty to B to take care, 

that that duty was not discharged, and that the default caused the death of B. To 

convict A of manslaughter, the prosecutor must prove the three things above 

mentioned and must satisfy the jury, in addition, that A‟s negligence amounted to 

a crime… in order to establish criminal liability the facts must be such that, in 

the opinion of the jury, the negligence of the accused went beyond a mere 

matter of compensation between subjects and showed such disregard for the life 

and safety of others as to amount to a crime against the State and conduct 

deserving punishment. (Emphasis mine)  

From the above statement, one can deduce that simple lack of care such as will constitute civil 

liability is not enough to ground a case for criminal negligence.   

In R v. Adomako
81

 the Court of Appeal outlined the following test for gross negligence 

manslaughter:  

i. Did the doctor show indifference to an obvious risk of injury to his patient?  

ii. Was he (or she) aware of the risk but decided (for no good reason) to run the risk? iii. 
 Were efforts to avoid a recognized risk so grossly negligent as to deserve punishment?  

iv.  Was there a degree of inattention or failure to have due regard to risks going beyond 

mere inadvertence?   

According to the court, at least one of these must be answered in the affirmative before a doctor 

can be convicted of manslaughter. In R v. Misra and Srivastava
82

 the defendants failed to treat 

a post-operative infection of their patient after surgery. Over a period of 48 hours, both doctors 

omitted to act on evidence that the patient was critically ill. They failed to chase up the results of 

blood cultures and ignored warnings from nurses and a third medical colleague. The patient died 

of toxic shock. Both doctors were convicted of manslaughter by gross negligence. In R v. 

Becker
83

 the accused combined two painkilling drugs (oltero and diamorphine) to aid rapid pain 

relief for his patient.  He wrongly selected a 30mg dose of diamorphine. The overdose resulted 

in respiratory failure and the patient died. The doctor was convicted of manslaughter.  

In Nigeria, the majority of cases where criminal sanctions have been meted out are cases 

involving the illegal activities of quack doctors i.e. persons posing as qualified medical 

practitioners.  

For the purposes imposing criminal sanction for medical negligence, there are degrees of 

negligence and a very high degree of negligence is required to be proven before a case of felony 
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manslaughter is established.
84

 In describing the degree of negligence that is required to ground a 

case of criminal negligence, the Supreme Court in Kim v State
85

 observed that;  

,"...the degree of negligence required is that it should be gross…neither a jury 

nor a court can transform negligence of a lesser degree into gross negligence by 

giving it that appellation".   

This requirement for gross negligence to ground a case for criminal negligence may create a 

situation where what is deemed gross may be at the discretion of the court. Given that our laws 

and even the courts are reluctant to impute criminal negligence to qualified medical practitioners 

acting in the course of their profession, such discretion may not be exercised in favor of victims. 

This was illustrated in the case of Akerele v. R
86

. In this case, the appellant was a medical 

practitioner in Nigeria. When touring a province in the course of his practice, he visited two 

districts on different days and treated a number of the inhabitants who were suffering from a 

disease known as yaws. The method of treatment that he adopted was the injection of a mixture 

of sobita, which he prepared fresh each day. No cases of resulting illness were reported from one 

of the districts, but in the other, ten of the fifty-seven children treated died as a consequence. The 

death of one of the children caused by the injection was made the subject of a charge of 

manslaughter. In the West African Courts each injection was treated as a separate negligent act 

and it was there held that when taken together they amounted to gross negligence sufficient for 

manslaughter. On appeal, the Judicial Committee held that the conduct of the appellant was not 

of the degree of gross negligence as stated in R. V. Bateman and so the appeal was allowed. 

The court‟s reasoning was that although ten patients died there was only one act and the 

Appellant's one act of carelessness in preparing too strong a solution did not amount to criminal 

negligence.   

The judgment reached by the Privy Council supports the view that courts are reluctant to hold 

medical professionals criminally liable for negligent conduct, which leads to the death of 

patients. In the above case, one may argue that the court refused to consider the death of the ten 

children. Rather, they considered whether the doctor was reckless in preparing the treatment to 

the point of showing disregard for the life and safety of the children. The application of the 

precedent established in this case may have the effect of frustrating similar cases filed by the 

families of victims of medical negligence. Indeed the death of ten children should have been 

enough to ground a claim for gross negligence and render the accused criminally liable. It is 

submitted that the courts in this case gave more credence to the fact that the accused was a 

medical professional who lacked the intent to commit harm than to the lives that were taken as a 

result of his negligent conduct.   

Legislating Criminal Liability for Medical Malpractice  
Under the Nigerian Penal Code Act Cap. C45 and Criminal Code Act Cap. C38, Laws of the 

Federation of Nigeria 2004,
87

 there are very few provisions that provide for the criminal liability 

of medical practitioners. Some of these provisions directly address criminal medical negligence 

while others may be indirectly construed to establish criminal liability for medical negligence. 
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The following are some provisions in the Criminal and Penal Code Act that may be relied on in 

prosecuting criminal medical negligence.  

Section 230 of the Criminal Code Act  
This section of the Act compels any individual who accepts to administer medical care to a 

person to possess reasonable skill and employ reasonable care. Accordingly, a medical 

practitioner owes his/her patient a duty to employ due diligence, reasonable care, expertise and 

knowledge in proffering a treatment. He/she is vested with a duty of care in the management of a 

patient and must ensure that any treatment-administered does not cause harm, injury, or death to 

a patient.  

Section 296 of the Criminal Code Act  
Section 296 provides as follows:  

A person is not criminally responsible for performing in good faith and with 

reasonable care and skill a surgical operation upon any person for his benefit, or 

upon an unborn child for the preservation of the mother‟s life, if the performance 

of the operation is reasonable, having regard to the patients state at the time and 

all the circumstances of the case (Emphasis mine).  

Upon close observation of the way the above provision of the Act is couched, one can deduce 

that the intention of the drafters is to protect from liability any person who performs surgical 

operations in an emergency situation. The use of the phrase „a person‟ widens the application of 

this section to include both persons with medical training and persons without medical training.   

It is not clear whether criminal liability was meant to be excluded for the performance of a 

surgical operation alone or for any consequent harm that may occur as result of the surgical 

operation i.e. death, amputation or other physical or psychological damage. Additionally, the act 

does not provide a definition of what is considered reasonable care and skill in its interpretation 

section. This makes the provision ambiguous in its interpretation and application. Indeed it is 

necessary for this provision to be amended in order to properly reflect actual circumstances and 

provide legal sanction for malpractice situations as it relates to the performance of surgical 

operations by persons in the medical field.  

Section 303 of the Criminal Code Act   
Section 303 provides for the duty of persons doing dangerous acts. The section states thus:    

It is the duty of every person who, except in a case of necessity, undertakes to 

administer surgical or medical treatment to any other person or to do any other 

lawful act which is or may be dangerous to human life or health, to have 

reasonable skill and to use reasonable care in doing such act; and he is held to 

have caused any consequences which result to the life or health of any person by 

reason of any omission to observe or perform that duty (emphasis mine).   

A cursory look at this section reveals that if a medical professional fails to employ reasonable 

care and skill in treating a patient, he will be held negligent and criminally liable for any 

resulting harm to the patient. A closer look at this section however reveals that in situations that 

amount to a case of necessity, where reasonable care and skill is not upheld in administering 

surgical and medical treatment, a medical practitioner will be exempted from liability for any 

resulting harm to the life or health of the recipient of such treatment. If this section is to be 
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interpreted in this light, this position of the law is grossly unreasonable because regardless of 

necessity, a duty to observe reasonable care and skill in dealing with a person‟s health must 

always be ascribed. Additionally the Act does not define what it means by “cases of necessity”.  

It is submitted that the drafters failed to utilize the opportunity to engender criminal liability 

against medical professionals who fail to exercise reasonable care and skill in operating on and 

in treating their patients where such failure may be considered as constituting gross negligence 

and a wanton disregard for human life.   

 Section 220 of the Penal Code Act   

Section 220 of the Penal Code provides that;   

Whoever causes death – (a) by doing an act with the intention of causing death or 

such bodily injury as is likely to cause death; or (b) by doing an act with the 

knowledge that he is likely by such act to cause death; or(c) by doing a rash or 

negligent act, commits the offence of culpable homicide.” (Emphasis mine)  

Culpable homicide generally falls under three categories; murder, manslaughter and infanticide. 

Under the Penal Code, culpable homicide is punishable with death. However a person charged 

under section 220(c) may be guilty of culpable homicide not punishable with death because he 

did not intend to cause the resulting death. Consequently where a doctor by his rash or negligent 

conduct in operating on or treating his patient, causes the death of his patient, he/she will only be 

held liable for culpable homicide not punishable with death, which is tantamount to 

manslaughter. To establish a charge brought under this section, the same standard of proof as 

discussed above will apply i.e. the particulars of gross negligence must be proven by the 

prosecution.  

  

From the preceding review of decided cases on criminal medical negligence and some of the 

relevant provisions of the Criminal and Penal Code Act,
88

 it is evident that the available case law 

on criminal proceedings instituted against medical practitioners is minimal. The requirement that 

gross negligence be established has created an embargo whereby only cases that are able to 

satisfy this requirement can be successfully prosecuted by the State. At most, cases that are not 

able to satisfy this requirement may be brought under a civil action. Nonetheless, the trend 

towards resorting to criminal prosecution of healthcare professionals following the death of 

patients is one that is emerging among various countries all over the world.
89

 Countries like New 

Zealand, England, United States, South Africa and India have recorded a large number of 

criminal negligence cases. Within this emerging rhetoric, there are those who argue that criminal 

law has no place in regulating a nation‟s healthcare system.
90

If reduction of harm due to medical 

error is the priority, the main aim of legislators should be to improve the healthcare system. It 

has been opined by researchers in the field of medical law that criminal prosecutions cannot 
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bring about the necessary development that is required in a nations healthcare system.
98

 That is 

the role of the government. Additionally, since the Nigerian government (who is primarily 

responsible for the Nigerian healthcare system) cannot be held criminally liable for the high 

mortality rate attributed to deplorable state of most Nigerian healthcare establishments, the resort 

to criminal prosecution cannot efficiently operate as a deterrent and achieve the desired aim of 

improved healthcare.   

OVERALL EVALUATION OF THE DISCUSSION ON MEDICAL NEGLIGENCE IN 

NIGERIA 

From the discussion above, it is established that medical practitioners owe certain duties to their 

patient and a breach of any of these duties may give rise to a cause of action for negligence.  

Presently, medical practitioners are witnessing a revolution in terms of vulnerability to 

malpractice claims. An increase in awareness of the rights of patient and the various avenues for 

redress is long overdue. Indeed it is believed that a rise in the frequency of malpractice suits in 

Nigeria will help to check the excesses of healthcare providers and reduce the activities of 

quacks in Nigeria. Research into the effectiveness of malpractice suits have shown that court 

orders for the payment of substantial penalties has been successful in sending a clear message of 

disapproval to healthcare providers.
91

 The resort to malpractice suits has created a strong 

financial incentive for medical practitioners and hospitals to provide non-negligent care. Some 

court orders require that the healthcare provider compensate the patient for his/her injury, 

including lost pay, the cost of additional medical treatment, and the monetary equivalent of pain 

and suffering.  

 It is evident that there are multiple avenues for redress for victims of medical malpractice. One 

may choose to resort to filing a civil action in tort against the medical practitioner individually or 

the hospital vicariously. The Plaintiff may take it a step further by filing a malpractice petition 

with the MDCN citing professional misconduct on the part of a registered medical practitioner. 

Claims can also be sought against quacks in both civil and criminal law. As established by 

decided cases, in order for a criminal charge of negligence to be successfully sustained, the 

Prosecutor must establish that the medical practitioner was grossly negligent and showed such 

wanton disregard for the life and safety of his patient that it amounted to a crime against the 

State. The particulars of negligence i.e. the existence of a duty of care, breach of that duty and 

resulting damage must also be established. Additionally, malpractice claims that do not warrant 

criminal proceedings may be settled out of court. Parties may choose to resort to arbitration or 

other alternative dispute resolution mechanisms as opposed to litigation. The resort to ADR as a 

means of settling medical malpractice disputes is considered as beneficial to both parties i.e. the 

patients and the healthcare providers because some high profile medical establishments may 

prefer to settle out of court in order to protect their reputation rather than having an issue like 

this litigated in open court. Nonetheless, some argue that the power dynamics in a mediation or 

arbitration process may cause victims to settle for less than what they would have obtained if the 

matter had been litigated in court. Additionally, if most cases are settled out of court, there 

would be minimal addition to the medical malpractice case law jurisprudence.  

Case law is an important source of law in adjudicating medical malpractice cases. In Nigeria, our 

courts have shown willingness to hold medical practitioners and hospital establishments liable 

for medical negligence occasioned against patients. However, from the review of available case 
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law, it appears that the attitude of the courts is still one of protectionism.
92

 This is evidenced by 

the high standard of proof required to sustain a claim of medical negligence. Victims of 

malpractice are required to provide expert evidence to establish their case and their resort to the 

doctrine of res ipsa loquitur has not always proved advantageous.  The complainant must prove 

the allegation against the doctor by citing the best evidence available in medical science and by 

presenting expert opinion. As discussed above, this burden can be very difficult for victims to 

discharge as doctors are mostly unwilling to testify against other doctors. Additionally, hospital 

managements may be unwilling to furnish a plaintiff with the necessary documentary evidence 

required to establish the plaintiff‟s case despite resort to subpoenas.  

Though our courts have shown readiness to provide redress in cases of medical negligence, the 

disposition of our court is as evidenced by Lord Denning in his book the Discipline of the Law. 

According to him,  

 “it would be disastrous to the community, if …a doctor examining a patient, or a 

surgeon operating at a table, instead of getting on with his work, would be 

forever looking over his shoulder to see if someone was coming up with a dagger 

for an action for negligence. An action for negligence against a doctor is for him 

like unto a dagger. His professional reputation is as dear to him as his body, 

perhaps more so, and an action for negligence can wound his reputation as 

severely as a dagger can his body. You must not therefore, find him negligent 

simply because something happens to go wrong....you should only find him guilty 

of negligence when he falls short of the standard of a reasonably skilful medical 

man, in short, when he is deserving of censure.”  

Our judges share this perspective. If a draconian stance were to be taken in Nigeria on deaths 

resulting from medical negligence, the result would be the propagation of the practice of 

defensive medicine.
93

 Recent reports have revealed that litigation causes physicians to practice 

defensive medicine and avoid offering high-risk services. The practice of defensive medicine is 

rampant in developed countries like the United States. Medical practitioners in these countries 

take-up malpractice insurance, which carry high premiums. The high premiums paid are then 

translated into high medical fees and the burden of these fees is borne by patients. In a country 

like Nigeria where people‟s access to healthcare is limited as a result of the high poverty level, 

the practice of defensive medicine will be highly detrimental to our healthcare system in the long 

run. Similarly, there is a preponderance of evidence that shows that malpractice litigation has a 

negative effect on a physician‟s behavior. It creates an environment of fear and apprehension, 

disrupting the physician–patient relationship and causing physicians to perceive patients as 

potential litigants. This is not to say that patients are no longer the primary concern of 

physicians, but another factor has entered the equation and, in many ways, corrupted physicians' 

dedication to patient-cantered goals.
94
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RECOMMENDATIONS  

The following recommendations are proffered in addition to those contained in the body of this 

paper.   

Incorporate Medical Law and Ethics in the Curriculum of Prospective Medical Practitioners 
Since the evolution of health law and ethics in the 1960s, following the outcry against unbearable 

levels of inhumane practices in the medical profession, medical law and ethics is now 

deliberately strategically central to medical training in most developed countries.
95

 Presently, 

medical law and ethics is at its embryonic stage in most developing countries such as Nigeria. As 

the issue of medical malpractice hinges on the concept of medical ethics, it is recommended that 

medical law and ethics be incorporated in the curriculum of prospective medical practitioners 

from undergraduate to post-graduate level and all through the period of medical practice. By 

getting students to reflect upon the ethical dimensions and human rights consideration of 

medicine and healthcare delivery, it would engender a greater appreciation at an early stage of 

their career of their responsibility to act with reasonable care and skill in dealing with patients. It 

would help to acquaint a prospective medical practitioner with his/her primary duty as described 

in the Hippocratic Oath.  Although entrants into medical school are the targets, it is paramount to 

address the deficiency in the subject among doctors trained under the old curriculum, given that 

these doctors are currently the backbone of health services in Nigeria. One way of addressing 

this deficiency will be for the MDCN to require that doctors undergo continuous training in 

medical ethics annually as a prerequisite to their application for renewal of licence.   

 

The Establishment of Health Courts or Medical Malpractice Expert Determination Tribunals 

Health courts are specialized tribunals where medical experts decide medical malpractice cases.
96

 

Renowned justices as well as retired medical practitioners who exhibited exemplary skill and 

excellence in the course of their medical practice often serve as court personnel. The medical 

expertise of the judges and members of the tribunal would make it easy for the scientific 

questions involved in a medical malpractice case to be answered. This would ultimately have the 

effect of reducing the evidentiary burden that the law places on a Plaintiff in a medical 

malpractice claim and would curb the culture of silence associated with the medical profession. 

Indeed medical practitioners will be more willing to respond to subpoena orders and testify 

against their colleague when those they consider to be their superiors in the field of medicine 

give the order.  

 In international jurisdictions, health court and medical malpractice tribunals are being setup to 

hear medical negligence cases. The tribunals are structured in the same manner as ADR 

mechanisms. The resort to health courts and medical malpractice tribunals allow cases of this 

nature to be handled speedily and given the utmost priority. Additionally these courts will have 

the ultimate effect of reducing the workload of our domestic courts as these courts are already 

burdened with issues arising from other aspects of law. These courts will only determine civil 

and tortious liability cases of medical malpractice and not cases that amount to gross negligence 

which will warrant criminal prosecution.   
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Though the advantages of establishing health courts all over Nigeria are manifold, it is important 

to point out that one challenge that specialized courts of this nature may face is insufficient 

caseload, which in the long run can make Health Courts/Tribunals redundant. 
97

  

Increase Legislative Backing for Healthcare Rights  
There should be increased legislative backing for the healthcare rights of Nigerians. A provision 

for healthcare rights should be incorporated into the Constitution of the Federal Republic of 

Nigeria. A legal provision for the protection of the rights of individuals who subject themselves 

to the care and management of healthcare providers should be inserted into Chapter IV of the 

constitution that deals with fundamental human rights. The Constitution being the grundnorm of 

our nation should spearhead the advancement of healthcare rights in Nigeria. Indeed the duty of 

care imposed on a healthcare provider is fundamental as they hold the life of a patient in their 

hands. Though a doctor may not be in a position to save his patient's life at all times, he is 

expected to use his special knowledge and skill in the most appropriate manner whilst keeping in 

mind the interest of the patient who has entrusted his life to him.   

Additionally the right to adequate healthcare and the corresponding duty on the government to 

provide affordable and adequate healthcare should be incorporated in the Constitution and 

should be made justiciable. Similar provisions can be found in the constitution of other countries 

as well as in various international treaties of which Nigeria is a signatory. When this is done, 

individuals may be able to hold the government accountable for any harm incurred as a result of 

its failure to provide adequate healthcare facilities for its people. Additionally, the National 

Health Act 2014 should be reviewed to incorporate the liability of healthcare providers for 

negligence. Presently, the Act does not indicate the nature of complaints that can be brought 

under it or the sanctions that such complaints might incur.   

Establish Institutional Checks  
 It is conceded that medical practitioners do not start off their careers intending to negligently 

cause harm to those whom they swore an oath to protect. Sometimes, medical injuries are the 

result of unavoidable human and infrastructural error. It is necessary that we differentiate 

between infrastructural related errors
98

 and negligence errors in order to determine those errors 

that can be deterred through punitive measures and those that can be reduced with institutional 

checks and improvement of hospital infrastructure. For those harms that occur as a result of 

unavoidable human errors and hospital organizational lapses, institutional checks should be set 

up to reduce the margin of such errors.
99

Deterrents in the form of punishments cannot reduce 

these errors, because they are made unintentionally. Indeed, meting out punishments for medical 

errors will not ultimately reduce future errors or guarantee a safer healthcare system in Nigeria It 

would be counterproductive to the aim of reducing medical related harms occurring in our 

society for a medical practitioner to be tortuously or criminally penalized for an unintentional 

medical error which was as a result of infrastructural inadequacy. Similarly, state intervention 

through punitive legislative enactment addressing medical malpractice cannot single-handedly 
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address the prevalence of medical injuries resulting from human error and negligence. It is 

therefore recommended that hospital managements should implement checks and rechecks in 

order to catch and contain these errors. The best hospital managements are those that 

acknowledge human error and build in safeguards on a systemic level to address it.  

CONCLUSION   

The aforementioned recommended reform efforts are proffered with the overall aim that 

Nigeria‟s healthcare system would be made more efficient. A combination of punitive measures 

and infrastructural improvement of our countries healthcare system will provide a holistic 

response to the prevalence of medical malpractice in Nigeria. Indeed medical practitioners are 

not perfect and the law does not require them to be infallible. It would be absurd and idealistic to 

impose on them such a herculean standard. Mistakes and some undesirable outcomes are bound 

to occur.  Nonetheless, in order to limit draconian judicial and legislative oversight, the medical 

profession should endeavor to recognize and accommodate patients‟ expectations and demands 

in order for its social contract to function well for the quality of healthcare. It is the 

responsibility of health regulatory bodies to show more diligence in the delivery of their services 

and to continue to educate their members on their responsibilities in practice. The profession 

should not be cavalier and lenient in policing itself. Doctors and other healthcare providers must 

endeavor not to sacrifice ethics and care on the altar of financial gain. The era of greater 

accountability in medical practice and patient rights has come to stay. It is expected that our 

courts and legislators will adapt to this shift from protectionism. Medical practitioners and 

healthcare providers will do well to align their practice to suit this emerging trend.   

  

  

 

 

 

 

 

 

 

 

 

 

 


