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ABSTRACT 

Nigeria is sustained principally from revenue from the oil and gas industry. Communities around 

the operational areas of the industry complain that laws governing the distribution of the benefits 

arising from the industry did not capture their interest. Using both peaceful and non-peaceful 

ways, host Communities have tried to draw attention to their complaints. The non-peaceful 

means took the form of violent attacks of oil pipelines, kidnapping.  The attacks crippled the oil 

industry and caused reduction in government‘s revenue. Government responded in various ways 

to the complaints of oil communities the latest being the granting of amnesty to all militants who 

waged attacks against oil installations and personnel. Peace seemed to have returned to the oil 

industry by virtue of the amnesty programme. However, a new militant group, the Avengers was 

born soon after the assumption of office of President Mohammadu Buhari in 2015. The 

Avengers carried out series of bombings on oil installations to drive home their anger at the new 

government‘s pronouncement of its intention to scrap the amnesty programme. The bombings 

again crippled revenue available for the new Buhari‘s government. The government made series 

of promises to the communities leading to cease fire by the Avengers. By 2017, the communities 

allege government has not kept its promises, leading to the Avengers announcing a call- off of 

their cease fire and threat to resume bombing of oil facilities. The issue is why these persistent 

grumbles by host communities considering all that the government seem to have done to pacify 

them?   It‘s in this context that this paper apprised some of the principal laws governing the 

relationship between Nigeria‘s oil industry and the communities living around the operational 

areas of the industry. The relationship envisaged in this paper relates to how each principal 

stakeholder in Nigeria‘s oil industry fairs in terms of the distribution of benefits accruing from 

the industry. Thus, with data from mainly secondary sources, the paper examined selected 

Nigerian legislations governing the petroleum industry so as to ascertain whether these national 

laws recognised oil communities as critical stakeholders for the purpose of distributing benefits 

from oil and gas industry. The paper found that most of Nigeria‘s laws governing how 

stakeholders should share the benefits of the oil industry from the outset did not recognise host 

communities as critical stakeholders. The paper concluded that not stating very expressly in the 

legal framework and the poor political will exhibited by authorities in the implementation of 

surfeits of ad-hoc programmes created to pacify host communities are responsible for the 

underdevelopment of oil communities and stoke the persistence of agitations of the people of 

those communities. The paper recommended a review of the current legal framework governing 

the oil industry and deploying strident political will in the implementation of the ad-hoc projects 

of the interventionist agencies of government.  This will go a long way in checking incessant 

threat of bombing and outright bombing of Nigeria‘s oil facilities by successive resource 

militants in the Niger Delta.     
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1.INTRODUCTION 

Nigeria oil industry and the entire petroleum value chain are domiciled in the Niger Delta. The 

economic including the geo-social and political life wire of the country are sustained principally 

from revenue from the oil and gas industry. Arrangements both in policy and law
1
 guiding the 

operations of the oil industry and the allocation of the resultant core benefit (revenue) from the 

outset, recognises Federal Government and the oil companies as critical stake holders. The laws 

and policies also worked out how the negative externalities that may arise from the operations of 

the oil industry will be shared between the two recognised stakeholders. What should be a third 

essential stakeholder, host communities were not expressly recognised in the policies and laws 

governing the oil industry.
2
 The non-recognition of the communities means the negative 

externalities of oil industry that affects them are not also captured and set to be tackled from the 

communities‘ own perspective.
3
 

Few yeas after commencement of operations, sections of the stakeholders of the oil industry- 

communities living around the operational areas of the industry started complaining of neglect in 

the sharing of the benefits accruing from the industry. Initially Communities expressed their 

grievances through attempted secession
4
 and embarking on peaceful demonstrations.

5
 

Government used what has been described various as a carrot and stick approach in its response 

to these agitations. The carrot aspects were in the form of creation more states and interventionist 

agencies for the communities. The stick approach took the form of hanging those it identified as 

ring leaders of the spates of peaceful demonstrations and deploying legion of military personnel 

to coerce ―peace‖ in restive oil communities. The advent of civilian democratic regime in 1999 

saw increased agitations by the oil communities. The agitations became violent.
6
 Government 

responses this time ranged from more military presence in the oil region, scrapping and creating 

new interventionist agencies and granting amnesty to militants. Peace seemed to have returned to 

the oil industry by the amnesty programme. However, a new militant group, the Avengers was 

born soon after the assumption of office of President Mohammadu Buhari in on 29 May, 2015. 

This new militant group intermittently, launched or threatened to launch series of bomb attacks 

on major oil installations. The group said they resorted to bombing oil installations because the 

                                                 
1 Omeje, K. "The rentier state: Oil-related legislation and conflict in the Niger Delta, Nigeria: Analysis." Conflict, Security & 

Development 6.2 (2006): 211-230, at p. 211 
2 Idemudia, U, and Uwem, E. I. "Corporate–community relations in Nigeria's oil industry: challenges and 

imperatives." Corporate Social Responsibility and environmental management 13.4 (2006): 194-206 
3 Idemudia, U. "Community perceptions and expectations: reinventing the wheels of corporate social responsibility practices in 

the Nigerian oil industry." Business and Society Review 112.3 (2007): 369-405 
4 Banigo, Y. "Isaac Adaka Boro, My Account." The Guardian 11 (2005): 65; Onduku, Akpobibibo. "Environmental Conflicts: the 

case of the Niger Delta." A paper presented at the One World Fortnight Programme, University of Bradford, UK (2001). 
5 Ibeanu, O. "Oiling the friction: Environmental conflict management in the Niger Delta, Nigeria." Environmental change and 

security project report 6.6 (2000): 19-32, at p.24. Ken Saro Wiwa through  MOSOP- Movement for the survival of the Ogoni 

People held series of peaceful rallies to draw attention to the negative consequences of oil operations on his Ogoni people. See 

also Ibeanu, O. "Oiling the friction: Environmental conflict management in the Niger Delta, Nigeria." Environmental change and 

security project report 6.6 (2000): 19-32. 
6 Obi, Cyril. "Nigeria‟s Niger Delta: Understanding the complex drivers of violent oil-related conflict." Africa 

Development,  34.2 (2009). The militants were kidnapping of oil workers for ransom. The women too took part when women from 

Ugborodo community (hosts to Chevron oil Company)  physically laid siege on oil farm tanks of Chevron for days. 



president‘s inaugural speech had it that government was going to scrap the amnesty programme 

which is ―the only benefit of the oil industry that the youths of oil communities gain directly 

from.‖
7
 The bombings resulted in the crippling of oil production and a consequent reduction in 

revenue available to government. President Buhari like past presidents responded first by 

deploying military to attack the region through military actions government code – named 

operations Crocodile tears I and II. When these military actions failed, government next 

employed the usual carrots–waving tactic and sent the Vice President, Professor Yemi Osibanjo 

to embark on series of shuttle diplomatic visits to the region to negotiate peace.  The government 

made series of promises
8
 to convince the militants to lay down their bombs to declare cease fire. 

By 2017, the communities allege government has not kept its promises, leading to the Avengers 

announcing a call- off of their cease fire and a threat to resume bombing of oil facilities. In late 

January 2018, the Federal Government still reiterated its resolve to wind down the Presidential 

Amnesty Programme (PAP) through a suspension of the educational programmes under PAP.
9
 

The issue is why these persistent grumbles by host communities considering all that the 

government have done to pacify them? It is against this backdrop that this paper set down three 

objectives- examine selected laws regulating the oil industry to ascertain their position on 

sharing of oil benefits among stakeholders, whether these laws encouraged inclusion of 

community Development agreements (CDAs) in the documents defining the relationship 

between joint venture partners-Nigeria and oil companies and finally to suggest how legal 

framework can be used to stem further recurs to restiveness and militancy in the oil communities.  

The Action Case Study research design was considered appropriate for this paper,
10

 while the 

historical and analytical methods of legal research were used in the analyses of data obtained 

mainly from secondary sources.
11

 The historical method was used to present a brief background 

of oil and gas development in host communities, to explore the origin of communities‘ agitations 

for inclusion in oil industry‘s benefits management framework and the drawing out the historical 

factors that necessitated the laws. The analytical method was used to assess the effectiveness of 

current legal framework in assuaging oil-induced grievances of oil communities in the face of 

continuing restiveness in these communities. 

Towards realizing the main objective of this paper- review of the laws governing the relationship 

between principal stakeholders of Nigeria‘s oil industry so as to ascertain arrangements for 

sharing of benefits accruing from Nigerian oil and gas industry among the stakeholders, the 

paper was divided into six main sections. Section one had the introduction, section two was a 

                                                 
7  A focus group participant and Youth leader from Ogbeh-Ijaw Community in Warri South Local Government Area of Delta 

State.  See also Oghre, G, “Don‟t scrap amnesty programme, ex-militants beg Buhari.” Vanguard Nigeria.  Available at 

www.vanguardngr.com ( Accessed Saturday, 17 February, 2018) 

 
8  Some of the promise include restoring the Maritime University, Okerenko which was started by the former President 

Jonathan‟s government but scrapped by President Buhari immediately he assumed office in May 2015. The threat by Avengers to 

resume bombing of oil facilities led government to quickly restore the operational licence of Maritime University, Okerenko. 

Another promise was to clean up Ogoniland as recommended by United Nations Environmental Programme (UNEP). 

Government announced that it will soon commence the cleaning exercise soon after the ceasefire but till date it has not. 
9  The Nigerian Guardian, “Ex-Militants kick against alleged plan to scrap amnesty programme.” Available at 

www.guardianngr.com  ( Accessed, Saturday, 17 February, 2018)   
10 Welman, C., Kruger, S.J and Mitchel, Bruce. (2005).Research Methodology. 3rd Edition. Oxford, UK: Oxford University Press, 

p.25. According to these authors, an action research is not directed simply at describing the case involved, but also at searching 

for a solution to the problem 
11  Aarnio, A. (2011). Essays on the Doctrinal Study of Law. London, UK: Springer. P. 76 

Historical research traces the origin and development over time of a practice or concept. Doctrinal research is concerned with a 

systematic exposition and analysis of legal rules and their interrelationships. Analytical research, however, is concerned with a 

critical analysis of the law.  

http://www.vanguardngr.com/
http://www.guardianngr.com/


conceptual analyses of key concepts in the paper including brief review of relevant literature; the 

laws governing the relationship was examined under section four while section five for 

comparative purpose, examined laws guiding benefit sharing framework in jurisdictions like 

Russia and Norway.  Lastly is section six which dwelt on findings, the conclusion and 

recommendations.  

 

1. CONCEPTUAL ANALYSES AND LITERATURE REVIEW 

 

a. CONCEPTUAL ANALYSES 

Some of the concepts examine for their meaning and context in this paper include concepts of 

legal, institutional, relationship and host community. Some writers conceptualised the concepts 

of legal and institutional frameworks from the point of view of having purposively enacted laws 

and institutional arrangement in the oil industry. According to Seidler,
12

 though the government 

enacted the laws and created the institutional bodies, they are however expected to act as umpire 

for the government and other stakeholders in the oil industry to not only, reduce transactions 

costs but also to facilitate harmonious relationship among all stakeholders. It has also been 

argued that jurisdictions with well-designed legal framework to regulate all areas of its oil 

extractive activities consistently make more rapid and sustained progress than countries without 

clear ones to harness policies.
13

 De Rosa et al
14

  expressed the view that an explicit policy 

embedded in a clear legal and institutional framework signals government‘s commitment to 

reform in the extractive sector, thus enhancing the effectiveness and co-ordination among 

various stakeholders. According to Natural Resources Governing Institute (NRGI) 
15

 the rules, 

rights and obligations of companies, governments, and citizens are set forth in a system of legal 

documents called a legal framework. Furthermore, NRGI said Legal frameworks comprise a set 

of documents that include the constitution, legislation, regulations, and contracts.
16

 In this paper, 

legal framework means those laws and regulations enacted by the legislature and regulations 

made by appropriate government agencies. Thus, laws examined by this paper are those laws 

enacted to give legal backings to ministries, departments and  agencies  (MDAs) frequently 

floated by government in reaction to grievances by oil producing communities.  

 Oil is the remains of ancient plants and animals, compressed deep in the earth into liquid strings 

of hydrogen and carbon.
17

 The most commonly known hydrocarbon is crude oil, which is also 

referred to by many as petroleum.
18

  In this study, oil and gas mean the same thing as petroleum; 

the two were therefore, used interchangeably. 

                                                 
12  Seidler, V, “Colonial Legacy and Institutional Development: The Cases of Botswana and Nigeria” (PhD diss, WU Vienna 

University of Economics and Business, 2011), p.22 
13 OECD, “Regulatory Policies in OECD Countries. From Interventionism to Regulatory Governance,” OECD, Paris, 2002. 

Cited in de Rosa, D. and N. Malyshev, "Regulatory Institutions: A Blueprint for the Russian Federation", OECD Working Papers 

on Public Governance, No. 10, OECD Publishing, 2008, doi: 10.1787/241530366501, p.4 
14 de Rosa, D. and N. Malyshev, "Regulatory Institutions: A Blueprint for the Russian Federation", OECD Working Papers on 

Public Governance, No. 10, OECD Publishing, 2008, doi: 10.1787/241530366501, p.4 
15 Natural Resources Governance Institute (NRGI) Reader, 2015, p. 1 
16 Ibid (NRGI) 
17  Petro. (2013).What is oil? Ancient Greeks gave it the name petroleum, from the Greek "petra" meaning rock, and "oleum" 

meaning oil.Available  Online at  http://www.petro.com/Article/447/petro--what-is-oil.html 
18 Omorogbe, Y.  (2001). Oil and gas law in Nigeria. Lagos, Nigeria: Multhouse Press Ltd 

http://www.petro.com/Article/447/petro--what-is-oil.html


Oil Industry connotes the business of petroleum and gas production and carried on by the joint 

venture partners.
19

 It encompasses the entire petroleum value chain.    

 Relationship: - The Audio English Dictionary
20

 described relationship as ‗a state involving 

mutual dealings between people or parties or countries.‘ The dictionary further explained this to 

mean a state of subjugation or subjection, connoting the state of forced submission, or state of 

being controlled by others. . In this paper, ―relationship‖ refers to the way in which federal 

government and the oil companies relate with oil communities in terms of whether communities 

are seen as critical stakeholders or merely being controlled by government and oil companies in 

the management of the oil industry in Nigeria. 

Oil industry- host communities’ relationship thus relates to how Federal government, oil 

companies and communities regard and behave towards each other.
21

In this the paper, this means 

the share of the benefits and costs accruing to all the principal stakeholders in Nigeria‘s oil 

industry. It also relates to the power relations between and among these stakeholders in terms of 

equality and equity, Equality and equity are understood here to mean minimizing deprivation; 

enhancing equality of opportunity; correcting gross imbalances in the distribution of income, 

wealth, power and social justice.
22

 

In the relationship between the oil industry and host communities, oil industry as represented by 

the Federal Government and oil companies control the host communities. The control in this 

paper is as gleaned from the laws put in place by the federal government for the regulation of the 

oil and gas industry. Against this background, this paper examined the laws so as to ascertain if 

these laws in their substantive and procedural forms contain provisions conferring benefits 

accruing from oil industry as entitlements on host communities. 

The concept ‘community’ is not succinctly defined under Nigerian local enactments on oil and 

gas examined in this paper.
23

 However, the South African Minerals and Petroleum Resources 

Development Act (MPDA), 2002 as amended
24

offers the legal definition of community thus: 

‗Community‘ means a group of historically disadvantaged 

persons with interest or rights in a particular area of land on 

which the members have or exercise communal rights in terms of 

an agreement, custom or law: Provided that, where as a 

consequence of the provisions of this act, negotiations or 

consultations with the community is required, the community 

shall include the members or part of the community directly 

affect by mining on land occupied by such members or part of 

the community.
25

 

 

                                                 
19 the federal Government and the oil companies.  

20Audio- English. Org. „Relationship.‟ Available at www.audioenglish.org/dic.  The Dictionary gave the four senses of the word 

relationship as: 1. A relation between people i.e. for human relations or state of relatedness.2. A state of connectedness between 

people, especially an emotional connection. 3. A state involving mutual dealings between people or parties or countries. 4. 

Relatedness or connection by blood or marriage or adoption. 
21 Freeman, R.E, Strategic Management: A Stakeholder Approach, (Boston, USA: Pitman, 1984) 
22Utting, P.U.“CSR and equality”, Third World Quarterly, 28 no.4, (2007):697-712  doi:10.1080/01436590701336572  
23 Nwapi, C, “A Legislative Proposal for Public Participation in Oil and Gas Decision-Making in Nigeria, 2010, p.196 
24 This law was amended in 2013. See South Africa Minister of Mineral Resources, “Mineral and Petroleum resources 

Development Amendment Bill 2013,” Government Gazette No. 36523 of 31 May 2013. 
25 South African Mineral and Petroleum Development Act, 2002, the amendment of 2013 expanded the definition of the word. 

Before the amendment community was defined as:  “a coherent, social group of persons with interests or rights in a particular 

area of land which the members have or exercise communally in terms of an agreement, custom or law;‟‟.  

http://www.audioenglish.org/dic
http://www.tandfonline.com.sci-hub.org/doi/abs/10.1080/01436590701336572


In Nigeria like in many other jurisdictions, what constitutes a community is not in 

dispute. To this end, Omorogbe explains the concept of community this way: 

 

In local parlance and ordinary meanings the local communities are 

those who are customarily   resident or who are widely known as 

the owners of the land upon which the development is taking place. 

In Nigeria, one‘s origin continues to be determined by the place 

from which one‘s family originated. It takes several generations for 

a settler or the settlers‘ descendants to be accepted as being 

indigenes of the place of settlement. Therefore a member of a 

community is a person who originated from the community in 

question. This is irrespective of where any of these persons may 

habitually reside. No matter how long a person resides in a town 

that person remains a member of his or her ethnic group and a 

citizen of his or her home town of origin.
26

 

 

In this paper therefore, host communities‘  refer to those towns, villages, homesteads, families 

and inhabitants in Nigeria‘s oil producing Niger  Delta, (ND )who live daily with oil pipelines 

crisscrossing their homes, farms, rivers, creeks, markets etc. In most of these communities there 

is no electricity, no tap water, no schools, no hospitals etc. Early marriage is the order of the day 

in these communities.
27

 They are the local folks who live in squalid compounds, in makeshift 

buildings; whereas within the same rural setting are well built staff quarters of oil companies 

with all the accompaniments of modern living- electricity, pipe-borne water, functional medical 

centre, schools, super markets etc. The elite members of the host communities in contemporary 

times are so-called because they work as house helps to the oil company workers living in the 

putsch section of the community, they are also elites by virtue of having their names on the pay 

roll of oil companies as ‗ghost workers‘ who have been ―settled‖ to keep quiet and not spearhead 

agitations of marginalization by his/her fellow local folks. 

Benefits: - in this paper, benefits means the current 13 per cent derivation funds from Federal 

Government to host communities, contract awards, capacity building programmes like the now  

to be scrapped amnesty programme,
28

 phased massive infrastructural development of host 

communities, jobs, study grants. It also means educational scholarship, apprenticeship 

attachments, and technical training and employment opportunities for indigenes of the 

communities. 

b. Literature Review 

                                                 
26 Omorogbe, Y. “The Legal Framework for public participation in Decision-Making on Mining and Energy Development in 

Nigeria: Giving Voices to the Voiceless,” in Human Rights in Natural Resources Development, ed., D Zilman, A.Lukas and G. 

(Rock) Pring. (Oxford, UK: Oxford University Press, 2002):.449-587, at p.565. According to Omorogbe, such people invariably 

remain in contact with their communities of origin. “Where they are more aware and educated (particularly in the case of people 

who have originated from rural towns and villages), they often contribute positively to community matters or function as 

spokespersons.”). As quoted in Nwapi, A legislative proposal for public participation in Oil and Gas Decision –Making in 

Nigeria, (2010), p.196. 
27 Imam,  H. ( 2013,September 7). Nigeria: 'The Daughters of the Niger Delta' - The Suffering Continues. Daily Trust, Online 

from   http://allafrica.com/stories/201309070202.html. 

. 
28 In particular, the capacity development (educational training arm of PAP) aspect of the amnesty programme whereby ex-

militants are sent to universities to acquire degrees. This is the only government interventionist programme, where youths of 

Niger Delta constitute the major beneficiaries. This is why current pronouncement of scrapping it is being resisted by the youths. 

http://allafrica.com/stories/201309070202.html


Studies by Etikerense,
29

  Atsegbua
30

and Yinka Omorogbe
31

 examined the legal framework such 

as the substantive law and contract regime for the petroleum industry in Nigeria. These studies 

failed to appraise the laws in the context of provisions recognising the entitlement of 

communities to clearly defined benefits from the oil industry. Zuru examined the relationship 

between oil companies‘ and host communities and blamed corporate extremism of the doctrine 

of sanctity of contract for the dilemma and the dashing of the legitimate expectation of host 

communities as well as the persisting dilemma of oil companies operating in the Niger Delta.
32

 

Much as this work touched on aspects of the team of this paper, it is however, limited to laws 

regulating the upstream sector of the operations of the oil industry; leaving out the middle and 

the downstream sectors.
33

 This paper looked at the operation of the oil industry as an indivisible 

whole, as this is the way the host communities view the activities of the oil industry operating in 

their communities.
34

 

To Lawan,
35

 efforts at evolving a workable framework that will recognize host communities of 

Nigeria‘s oil industry as important stakeholders for purposes of benefits sharing must entail 

curbing corruption in all its ramifications through a respect for the rule of law and other legal, 

institutional and policy frameworks that are already in place. Lawan‘s paper like ours, offers a 

socio-legal explanation for the attempts at evolving a better relationship among stakeholders in 

the oil industry, but his assertion that adherence to or strict observance and implementation of the 

rule of law is all that is required is doubtful considering the numerous past efforts at empowering 

the host communities that have failed to halt the agitations of the people. 

Mahler
36

 noted the progressively diminishing revenue accruable from oil that has been allocated 

to the region by the federal government since independence from Britain. According to him, 

while the percentage of oil revenues refunded to the producing regions was almost 100% 

between 1953 and 1959,
37

 it was pegged at 50% by the 1960 Constitution,
38

and reduced to 30% 

in 1970.
39

 Subsequently, Obasanjo reduced it by 5%, Shagari by 20%, and under Buhari, it was 

pegged at 1.5%.
40

 Ejibunu,
41

 observes that this percentage has failed to satisfy the yearnings of 

the people of the Niger Delta region, but has nevertheless put into the hands of state governments 

                                                 
29 Etikerense (1985) 
30 Atsegbua, L. Oil and gas laws in Nigeria.  (2004) 
31 Omorogbe, Y. Oil and gas laws in Nigeria. (2001) 
32Zuru, (2009), p.19. 
33 Crude oil is taken out of Nigeria, refined and brought back and sold at exorbitant prices. While refined fuel sells for #97.00 per 

litre in most parts of Nigeria, same quantity goes for between #150.00 to #170.00 in most oil producing riverine communities of 

the Niger Delta. Most of these riverine communities lack floating stations from where they could buy fuel. Community men and 

traders buy in jerry cans and ferry their highly inflammable products by makeshift canoes and ships with all the attendant risks 

to these remote communities for sale at cut throat prices.    
34  This is necessitated by the outcome of the preliminary field visit and interaction with the three of the four selected communities 

for this study- Gelegele (Edo state), Bodoo (Rivers State) and Ogbe-ijaw(Delta State). Based on Zuru‟s categorization, this 

researcher had asked the elders at the focused group meeting if they thought any of the „levels‟ of operation was any more 

disruptive of their environment than the other to which they said no. 
35Lawan, M.A. The paradox of underdevelopment amidst oil in Nigeria: a socio-legal explanation. (Unpublished PhD thesis, 

University of Warwick.(2008).  
36Annegret Mahler, Nigeria: A Prime Example of the Resource Curse? Revisiting the Oil-Violence Link in the Niger Delta, GIGA 

Research Programme (Violence & Security) Working Paper, no. 120, January, 2010, p. 16. 
37 Ogbuigwe, A. E. “The Law and Environment; The Niger Delta Challenge”, Port Harcourt Law Journal, 1999, p.94.. 
38 S. 134 of the 1960 constitution. See also s.140 of the 1963 Republican constitution. 
39 Decree No. 13 of 1970. See generally, Hemen P. Faga, “Taming the Tiger in the Niger Delta: the Role of Law in the Niger 

Delta Question: Whither?” Akungba Law Journal, 1 no. 2, 2008, p.306. 
40 The Niger Delta: Phoenix of Nigerian Democracy, Vanguard Book Series, in Vanguard Newspaper, Monday, January 22, 

2000, p.27. 
41Ejibunu, (Ronald H. Tuschl, ed.), no.17, p. 18 



in the region billions of dollars since 1999. Deiduomo
42

  in his examination of the framework for 

breaking the barriers to development of oil communities highlighted the necessary legal 

imperatives that ought to be in place, querying for example, why there is still in place legislations 

that are expropriating the nature of ancestral lands without adequate compensation.  

Theoretical framework:- As a socio-legal paper, a fitting theoretical framework of analysis was 

thought appropriate. To this end, Amartya Sen‘s Entitlement and Deprivation Theory was 

considered apt for the analysis. Entitlements have been defined by Sen
43

 as ―the set of alternative 

commodity bundles that a person can command in a society using the totality of rights and 

opportunities that he or she faces‖. A person‘s ―entitlement set‖ is the full range of goods and 

services that he or she can acquire by converting his or her ―endowments‖ (assets and resources, 

including labour  power) through ―exchange entitlement mappings.‖
44

 

Sen. further contends that the distribution of entitlements can be a locus of negotiation and 

contestation between individuals who have very different objectives and decision-making power. 

According to this theory,  within each of society‘s institutions, the distribution of endowments—

and of decision making power over both endowments and entitlements—is typically extremely 

skewed, and is likely to be a source of tension and conflict rather than consensus. 

The endowment and entitlement in contention in the host communities is oil and gas resources 

and the significance of the object of contention to the host communities is life-involving. Their 

livelihood has been impaired by environmental degradation occasioned by oil exploration and 

gas flaring which has made subsistence difficult. Primarily, discovery and subsequent oil 

exploration has hindered agricultural and fishing activities and impacted negatively on the lives 

of communities. Starvation and disease set in and people‘s agony and agitation became obvious, 

as witnessed in the spates of violent confrontation with both the oil companies and the Federal 

Government that provide cover for their operation. 

 

2. Laws  Governing The Relationship Between Oil Industry And Host Communities 

The Constitution of the Federal Republic of Nigeria  

The 1999 Constitution of the Federal Republic of Nigeria (CFRN) as amended is the principal 

law governing the oil industry in general and the relationship between the oil industry and the 

host community in particular.
45

  The Constitution provides the general policy framework to guide 

the development of specific regulatory regime on issues of public interest. Nigeria is one of the 

few countries that included specific provisions on key policy issues. Some examples will suffice 

                                                 
42Deidumo, Gowon “An overview of the law relating to compensation for oil and gas operations in Nigeria” in laws and 

petroleum industry in Nigeria: current challenges. Eds, Festus Emiri and Gowon Deiduomo (Ibadan, Nigeria: Malt house Press 

Ltd, 2009): 139-150. 
43  A. Sen,  Resources, Values and Development (Oxford, UK: Basil Blackwell, 1984 ),p.497 
44Devereux, S &Seely, M. (1996). Fuzzy entitlements and natural resources: the case of Namibia”, Conference paper: 

Livelihoods from resource flows: Environmental awareness and contextual analysis of environmental conflict, Linköping, 

Sweden. 
45 Zuru, S.A The Nigerian Upstream Oil and Environmentalism: Government, the Niger Delta and Multinational Oil 

Industry.(Zaria, Nigeria: Faith Printers International, 2009), p.195. 



here such as formulas for sharing revenue from its oil industry. Thus, section 162(2) also known 

as the 13 % derivation section is specific to the appropriation of rents accruing from petroleum 

resources.  

Another example is section 20 of 1999 Constitution which provides the general policy 

framework for environmental management. According to the provision: ―The State shall protect 

and improve the environment and safeguard the water, air and land; forest and wild life of 

Nigeria.‖
46

  To this end, the Constitution articulates the responsibility of the Nigerian 

government to protect the environment and conserve its biodiversity. However, this provision of 

the Constitution is only aspirational and cannot be enforced because it is contained under 

Chapter II of the Constitution.
47

 Also, mines, oilfields and oil mining fall within the exclusive 

legislative competence of the Federal Government, and supposedly all environmental hazards 

arising there from.
48

 Specifically, Sections 44(3) confers ownership and control of all mineral 

resources on the Federal Government.  In view of this legal setback, protections for oil producing 

communities (OPCs) cannot be pursued through this constitutional avenue. Recourse must 

therefore be made to other legislations. 

 

The Petroleum Act, 1969 

The Petroleum Act (PA) was enacted as a military decree in 1969 to replace the erstwhile 

colonial Mineral Oil Ordinance. However, many of the provisions of the 1969 decree were mere 

‗copy and paste‘ from the Mineral Oil‘s Ordinance.
49

 The PA in addition to conferring 

ownership and control of petroleum resources on the Federal Government
50

 also provides that 

only citizens of Nigeria or companies incorporated in Nigeria may be granted oil exploration 

licence (OEL), oil prospecting licences (OPL) and oil mining leases (OML).
51

 

The PA also touched the issue of compensation, one of the vexed areas in the relationship 

between Nigeria‘s oil industry and OPCs. Though the Oil Pipelines Act
52

 was the first to enact 

that a pipeline licence holder should pay compensation to any person who suffers damage 

occasioned by oil operations, it was the Petroleum Act that expanded the scope through its 

concept of adequate compensation for damages payable to persons who suffer damages from oil 

operations. According to the PA 

The holder of an oil exploration licence, oil prospecting 

licence or oil mining leases shall in addition to any 

liability for compensation to which he may be subject 

under any other provision of the Act be liable to pay fair 

and adequate compensation (emphasis that of this paper) 

for the disturbance of surface or other rights to any person 

                                                 
46 Constitution of the Federal Republic of Nigeria, LFN 2004, Cap 62 s. 20. 
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51Section 3, Petroleum Act, 1969. See also Y. Omorogbe, Oil and Gas Law in Nigeria. (Ibadan, Nigeria: Malthouse Law Books, 

2001), P.20 
52 The Pipelines Act is not one of the laws examined in this paper. 



who owns or is in a lawful occupation of the licence or 

leased lands.
53

 

 

Compensation will only be paid for economic trees, buildings, fishing rights, shrines and 

venerable items. Compensation, the Act says shall also be paid to those suffering injuries or 

disturbances caused by oil operations. Other forms of damages such as psychological damages 

are left out.
54

Disturbances mean depreciation in land value or an interest in land due to damage, 

legal cost of the purchase of comparable property, loss of property. What constitutes adequate 

compensation is left at the discretion of   courts or other agencies set up for that purpose.
55

This is 

due to absence of a comprehensive enactment dealing exclusively with compensation matters.
56

 

 

Land Use Act (LUA) 1978 

 A former Chief of Defence, Brigadier Musa Yardua at the inauguration of the Land Use Panel in 

1977 gave hints as to why the Land Use Act (LUA) was enacted. According to him ―Both the 

Anti-inflationary Task Force and the Rent Panel Reports identified land as one of the major 

bottlenecks to development efforts in the country.‖
57

 In effect, LUA principally came out of the 

necessity to ―harmonize the land tenure system in the country, the problem of land speculation 

and the difficulty of government (and individual) in obtaining land for development purposes.
58

 

This historical reality gave birth to the provision of section 1 of the Land Use Act which 

provides as follows: 

Subject to the provisions of the Act, all land comprised in the territory 

of each state in the Federation are vested in the Governor of that state 

and such land shall be held in trust and administered for the use and 

common benefit of Nigerians in accordance with the provision of this 

Act.
59

 

 

The Act makes explicit reference to the oil industry under section 28 when it provides that a state 

governor can revoke a right of occupancy for ‗overriding public interest‘ which include the 

requirement of the land for mining purposes or oil pipelines or for any purposes connected 

therewith. When viewed together, sections 1 and 28 of the Act had two fundamental 
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implications:
60

 first, through these two sections of LUA, land ultimately has become a matter of 

national, rather than sub-national jurisdiction, effectively enabling the Federal Government to 

control and acquire land anywhere in the federation, thereby remarkably constraining the formal 

powers of the governors under the Act to regulate land use in their respective states. Secondly, 

the Act brought land under government, rather than private or customary (communal) ownership, 

which meant that land legally or customarily occupied before the Act could be revoked and 

acquired by the government ―for mining or oil pipeline purposes with compensation restricted to 

the value of unexhausted improvements at the date of revocation.‖
61

 

The effects of LUA on land matters in relation to the petroleum industry and its host 

communities have been diverse. To Eso, JCS (as he then was)
62

 and Otubu, LUA nationalized all 

lands in Nigeria. According to Otubu,
63

 ―the Act is nothing but a nationalization instrument 

which took away the right of ownership and management of land from the citizens and vested it 

in the state.‖ To Omotola,
64

 James
65

, Fekumo,
66

 and Smith
67

 among others, the section cannot be 

said to have nationalized all lands in the country, insisting that despite LUA, the attitude of host 

communities like other rural communities to land has not changed. Specifically, ―land struggles 

continue as if the Act had not come into effect.‖
68

 To Frynas, ―LUA failed to safe guard the 

rights of the customary land owners despite the recommendations made to the government by the 

Land Use Panel in 1977.
69

 In this regard, one can say LUA is biased against the interests of host 

communities. This is because in the 1960s, individual families negotiated directly with oil 

companies that sought their land for oil exploitation or for other uses. 

Notwithstanding the misgivings against the centralization of land governance in Nigeria, this 

paper contends that the policy is in the best interest of a sustainable peaceful –co-existence and 

survival of the oil communities of Niger Delta. Despite LUA, intra and inter-community 

squabbles among, within and between oil producing communities are caused by land disputes. 

The contest for land is stiffer where it‘s suspected to be potential ―oil site.‖ In the past such 

disputes arose due to farming rights. According to Shrijver the quest for attainment of 

sustainable peaceful co-existence is in line with Principle 3 of the Rio Declaration which 
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declared that: ―The right to development must be fulfilled so as to equitably meet developmental 

and environmental needs of present and future generations.‖
70

 

With the increasing global importance of oil, communal, family or individual ownership of land 

and by extension the minerals under would have created vertical inequalities, which are 

inequalities between individuals or households.
71

  In effect, retention of the erstwhile customary 

system of land ownership would have simply made some individuals stupendously rich to the 

detriment of others and even the country.
72

This would have also triggered more inter-communal 

disagreements and even wars in far more complex dimensions than was witnessed in the pre- and 

within the palm oil trade era.
73

Thus, vertical inequality would have fractured the current united 

front under which communities are fighting against Horizontal inequalities occasioned by their 

―outsider‖ status in the management of the affairs of the petroleum industry.
74

 

Also, LUA is one of the strategies adopted by the Nigerian authorities to give effects to the 

intensions of the UN‘s permanent sovereignty over natural resources doctrine, which is that 

countries govern their God-given resources so as to improve the quality of living of the entire 

citizens and not pockets of ‗lucky‘ individuals and families.
75

 

 Niger Delta Development Commission (NDDC) Act
76

 

The NNDC Act was enacted in July 2000.It repealed the Oil, Mineral Producing Areas 

Commission Decree 1998. The Act main aim is to give legal backing to government policy to 

tackle environmental challenges in oil host communities so as to stimulate development. The Act 

among other things, established a new Commission with a re-organised management and 

administrative structure. This new commission was consequently established under Section 1 (1), 

thus: ―There is hereby established a body to be known as Niger-Delta Development Commission 

(in this Act referred to as "the Commission").‖  The Act provided that both the chairman and 

Managing Director of the agency shall be indigenes of Niger Delta. These has not helped to 

propel development of the communities as these officials often engage in personal squabbles for 

most parts of their tenure, thus having less time to tackle oil community‘s needs. High level 

corruption that has been levelled against the agency has not been checked by the fact that the key 

officials are from the region. This paper therefore contends that this section of the NDDC Act be 

repealed so as to make it possible to bring in people from outside the zone who might genuinely 

be interested in running the agency as specified in the establishing laws. 

Nigerian Content Act 2010 
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Previous Acts on oil and gas matters had made feeble attempts at developing a local content 

framework for the industry. To this end, the enactment of the Nigerian Local Content Act in 

2010 was a noteworthy development for domesticating the oil and gas industry through local 

value additions to the local economy. Through the Local Content Act the government aims at not 

only empowering indigenous oil and gas companies but also developing the technical capacity 

for the industry.
77

 The Act established the Nigerian Content Monitoring Board (Board), which is 

charged with the responsibility of managing the coordination, monitoring and implementation of 

the local content Act.
78

  

This paper argues that the Content Act should be reformed to recognise small refiners. These are 

the category of refiners presently criminalized and referred to as illegal bunkerers. The way 

modular refinery policy of Federal Government is designed seems to be above the scope of the 

technology and size of refining currently being undertaken by the so-called illegal refiners in 

many oil producing communities.
79

 The restiveness in the region is mostly carried out by youths 

who engage in this desperate local illegal refining activity. Many youths trained under the 

educational improvement or capacity building aspect of Presidential Amnesty Programme (PAP) 

have no jobs and some have consequently gone back to illegal refining which was what they 

were doing before going to universities for further education. Modular refinery policy should 

create space for such youths. For the proposed modular refineries to succeed, the local 

technologies invented in the creeks of the Niger Delta should be improved upon. 

This paper agrees with one Elder Elkanah Hanson when he said ―There is nothing like illegal 

refineries in the Niger Delta, what we have is the first stage of Niger Delta refineries, the only 

thing illegal in the operation is the process of acquisition of the crude, the Nigerian Content 

Development and Monitoring Board should partner with the operators of the so-called illegal 

refineries to improve their local inventions to adulthood and ICT stage. We can‘t talk of local 

content development when we gloss over the potentials in our local technology‖, he concluded.
80

 

The Petroleum (Drilling and Production) Regulations 1969 
The Regulations deal with a variety of matters.

81
  A licence holder according to the Regulation, 

could cut down and clear timber and under growth, make roads, make appropriate use of water 

found, provided that this does not interfere with the water rights enjoyed by the communities.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                       

Furthermore, the Regulation aims at the protection of the rights of oil producing communities 

when it says:  
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A licensee or lessee of an oil mining lease shall adopt all 

practicable precautions, including the provision of up to date 

equipment approved by the Director of Petroleum Resources, 

to prevent pollution of the inland waters, rivers, water courses, 

the territorial waters of Nigeria or the high sea by oil, mud or 

other fluids. Or substances which might contaminate the water 

banks or shore line or which might cause harm or destruction 

to fish water or marine life and where any such pollution 

occurs or has occurred, shall take prompt steps to control and if 

possible end it.
82

 

 

This provision has been criticized severally for being imprecise and nebulous. It neither defines 

the terms ‗practicable precaution‘ nor ‗up-to-date.‘ 

Unfortunately, the punishment and penalty prescribed by the PA and the Regulation is not a good 

enough deterrence.
83

 Defaulters are required to either pay a fine of one hundred naira or 

imprisonment for a term of six months. This is rather unfortunate and insignificant, since the oil 

companies would gladly opt to pay fines rather than invest heavily on pollution prevention 

measures.
84

 Also, the provisions of these laws are often couched in vague phrases thus giving 

room for interpretation problems.
85

According to Duruigbo, ―these provisions appear too 

hortatory and vague to have any meaningful impact.‖
86

 

Some other enactments have tried to seek out this vagueness through interpreting them. For 

example, Regulation 7 of the Nigerian Mineral Oils (Safety) Regulations defined the phrases in 

Regulation 25 and 36 of Petroleum (Drilling and Production) Regulations as meaning the 

standards contained in the current Institute of Petroleum Safety Codes, the American Petroleum 

Institute codes or the American Society of Mechanical Engineers Codes. Failure to adhere to 

these standards will lead to possible withdrawal of operational licence by the Minister. However, 

no minister in the history of the petroleum industry in Nigeria has been known to exercise this 

power even in the face of many instances of violations of the aforementioned laws.
87

 

 All the sections detailing the licencing procedures never envisaged granting some of the 

operational licence to the OPCs.
88

On this, it is submitted that there is need to categorize the 

licensing regime along the line of the Grameen Bank of Bangladesh.
89

 This will create horizontal 
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and vertical networks thus, establishing new norms and fostering a new level of social trust 

between the oil industry and OPCs.
90

 

 

The Petroleum Governance Bill, 2018  

The Petroleum Governance Bill 
91

is the first part of the Petroleum Industry Bill to have been so 

far passed by the National Assembly. The Petroleum Industry Bill was a bill to reform the 

petroleum industry. It was first sent to the Presidency in 2003, but was not assented to by former 

President Olusegun Obasanjo. It returned to the sixth National Assembly under the late President 

Yar'adua and remained there till a harmonized copy was agreed on by the National Assembly on 

the 28th of March 2018.When Petroleum Industry Bill is passed into law, it will repeal the 1969 

Petroleum Act. 

3. Laws Governing Relationship between Oil Industry and Host Communities: 

Examples from Other Jurisdictions 

Norway and Trinidad and Tobago are selected for this comparison. 

Like Nigeria, the oil and gas sector is Norway's largest measured in terms of value added, 

government revenues, investments and export value.
92

 The management of Norwegian oil 

industry is governed by the Petroleum Act (Act of 29 November 1996 No. 72 relating to 

petroleum activities). The Act provides the general legal basis for sound resource management, 

including the licensing system that gives companies rights to engage in petroleum operations. 

The Act establishes that the Norwegian state has the proprietary right to subsea petroleum 

deposits on the Norwegian continental shelf.  

Liability for pollution damage is governed by Chapter 7 of the Petroleum Act, which states that 

licensees are strictly liable for pollution damage, i.e. they are liable regardless of fault. This is in 

line with the aim of the Norwegian government to make its petroleum industry a world leader in 

health, safety and environment work.
93

 This provision represents the highpoint of the mutually 

benefiting relationship between the Norwegian oil industry and its host communities.  

 The Nigerian Petroleum Act has no such provision placing liability for damages such as burst 

pipelines, leakages and the attendant pollution on the oil companies. The absence of such a 

provision in the Act has given room for oil companies to absolve themselves of any liability for 

burst pipelines and the attendant leakages and pollution of the lands and waters of host 

communities. They often blame inhabitants of host communities for most oil spills in the 

communities so as to escape payment of compensation.  
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4. Findings, Conclusion and Recommendations 

Findings:  

The major finding of this paper is that the laws do not recognise oil producing (or host, or 

resource bearing) communities as distinct partners of Nigeria‘s oil industry. This submission is 

based on the non-definition of the term ―community‖ in any of the enactments governing the oil 

industry examined in this paper. This is in contrast to the situation in South Africa (―SA‖) where 

the main extractive industry law provided a succinct definition of the term ―community‖ in 

relation to resource bearing or producing communities.  

Secondly, because of the lack of clear-cut definition of community, the nature and form of 

relationship that should exist between the oil industry and oil communities with regards to 

sharing of benefits of oil extraction was not also clearly spelt out in the laws.  

The resultant effects of the two scenarios above is that issues arising from oil extraction and 

relating to host or oil communities are tackled through tokenistic policies and programmes as 

exemplified by the spates of interventionist laws and agencies drawn by government to respond 

to complaints of marginalization by oil communities.  

The examined laws did not provide for form of the relationship between oil companies and oil 

communities and the role federal government will play in such relationship. For example, there 

were no clauses in the laws examined stipulating community development agreements (CDAs) 

as is the case in Norway, Russia, Australia and the even the Nigerian Mining Act. With regards 

to the Nigerian Mining Act, Section  116  (1) of the Act states  'subject to the provisions of this 

section, the Holder of a Mining Lease, Small Scale Mining Lease or Quarry Lease shall prior to 

the commencement of any development activity within the Lease area, conclude with the host 

community where the operations are to be conducted an agreement referred to as a Community 

Development Agreement or other such Agreement that will ensure the transfer of social and 

economic benefits to the community. 

Section 116 (2) - The Community Development Agreement shall contain undertakings with 

respect to the social and economic contributions that the project shall make to the sustainability 

of such community.  

It‘s confounding that same National Assembly made the laws governing both the solid minerals 

industry and the oil and gas industry. Whereas, the legislative assembly had the wisdom to 

include  such lofty provision in the Mining Act recognising host community, but outrightly left 

out  similar provisions in the laws regulating the oil and gas industry. 

 Nigeria‘s oil industry conception of CDAs starts and ends with precursor agreements such as 

Memoranda of Understanding (MOU) or general memorandum of understanding (GMOU). 

Because no law compels oil companies to keep an MOU/GMOU, the contents are often kept 

secret. Unlike what obtains in Norway, Australia and even Ghana where CDAs are public 

documents because the governing laws so stipulated.  

CONCLUSION  



The conclusion is that the surfeits of laws governing the oil industry did not recognise oil 

communities. Thus, the relationship between the oil industry and host communities in often 

conflicts and do not sufficiently address the core issue of equitable distribution of the benefits of 

the oil industry. The strategies adopted by government to tackle the grievances of host 

communities have so far, failed as attested to by the continuing agitations by hot communities. 

Consequently, government and oil companies need to reinvent new ways of responding to 

communities‘ complaints of receiving tangential attention in the management of oil benefits.  

Recommendations 

 New strategies that are propelled by sincere political will may well be the Midas touch that will 

end all agitations by communities. Political will should lead to massive infrastructural 

development of the region. Programmes like the capacity building phase of the amnesty 

programme should be sustained. This is because this aspect of the amnesty programme benefits 

the youths directly. The stipends paid to trainees must be sustained too. Delay in paying the 

stipends brought a lot of hardship to trainees and led to agitations which produced new militants, 

the Avengers.  

Also, for communities to enjoy the benefits of the direct disbursement of their share of the oil 

revenue there is need to ensure that agencies charged with enforcement of laws that regulate 

those other fall-outs of petroleum industry‘s operation such as pollution, compensation etc are 

alive and active in the discharge of their specified functions.  

The National Assembly as well as the relevant ministers should consider reviewing existing laws 

and regulations to capture provisions like this one in the Nigerian Mining Act: 

Section 116 (2) - The Community Development Agreement shall contain undertakings with 

respect to the social and economic contributions that the project shall make to the sustainability 

of such community. 

Section 116 (3) - The Community Development Agreement shall address all or some of the 

following issues when relevant to the Community -  

(a) educational scholarship, apprenticeship, technical training and employment opportunities for 

indigenes of the communities 

(b) financial or other forms of contributory support for infrastructural development and 

maintenance such as education, health or other community services, road, water and power. 

Section 116 (c) - assistance with the creation, development and support to small scale and micro 

enterprises  

(d) agricultural product marketing and  

(e) - methods and procedures of environment and socioeconomic management and Local 

governance enhancement  

Section 116 (4) - In the event of the failure of the host community and the lessee, after several 

attempts to conclude that community development agreement by the time the Title Holder is 

ready to commence development work on the lease area, the matter shall be referred to the 

Minister for resolution. 



Section (5) - The community Development Agreement shall be subject to review every 5 years 

and shall, until reviewed by the parties, have binding effect on the parties. 

 

 

 

 

  

 

 


