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Intended Learning Outcomes: 

At the completion of the course, students are expected to be able to: 

1. Understand the concept of law and define law. 

2. Appreciate the need for a legal system in a state (country). 

3. Know what a source of law is and the sources of law in Nigeria. 

4. Appreciate the hierarchy and jurisdiction of the various courts in Nigeria. 

5. Appreciate the role and independence of the judicial arm of government. 

6. Explain the methods of seeking redress in Nigerian courts. 

7. Have an overview knowledge of human rights in Nigeria. 

 

CONCEPT OF LAW 

INTRODUCTION  

In our everyday lives, we experience and come in contact with issues of law. This topic is intended 

to introduce us to law, its definition, components and classification. In addition, the topic will 

provide us with a good introductory knowledge of Nigerian legal system and its peculiar features. 

Every society has its unique body or norms/rules which members of that society regards as 

standard behavior. Obedience to rules/laws is secured by sanction. These sanctions serves as a 

means of protecting the general society from persons with defiant behavior. Without sanctions, the 

continuous existence of society will be in danger and such society will ultimately disintegrate. 

WHAT IS LAW? 

By the term law, we mean law as in relation to human actions. We will get to see some of the 

various attempts that have been made to define law. There is no universally accepted definition of 

law. However for the purpose of introduction, it will suffice to note that law consists of a body of 

rules which governs human conduct. Various scholars and philosophers have tried to define law 

over time. We will now examine some of these definitions. 
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According to Oliver Wendell Holmes law is “The prophecies of what the courts will do in fact and 

nothing more pretentious”  

While to John Austin, law is a command from a political superior to a political inferior backed up 

with sanctions imposed for its violation. 

Further to Marcus Tullius Cicero, law is of right reason which is in accordance with nature, it 

applies to all men and is unchangeable and eternal”. 

In addition, to Hans Kelsen law is the primary norm which stipulates the sanctions. 

 And lastly, Sir Edward Coke law is the perfection of reasons. Amongst others. 

Due to the various definitions of law, there is no standard definition of the term law. To attempt to 

answer the question what is law, we will have to consider the various schools of thought on the 

definition of law that evolve over time. 

 

SCHOOLS OF THOUGHT 

A school of thought is a belief or system of beliefs accepted as authoritatively by same group of 

school. A school of thought represents the views of philosophers who define law from the same 

perspective. The various schools of thought exist due to the diverse backgrounds and orientation 

of the jurist who have overtime tried to define law. Some were lawyers, judges, clergymen, 

academicians from various discipline: philosophy, history, and law, just to mention a few.  

 

1. THE NATURAL LAW SCHOOL 

This school of thought espouses what is fair or just. They see law as what flows from a divine or 

supernatural origin. According to this school of thought, for a human law to be referred to as valid 

law, such law must conform to certain objective moral principles. Natural law proponents based 

their reasoning of law on the divine theory, that is the belief that man (human beings) are totally 

subject to the will of God. This school of thought believes that though man may be sinful and 

corrupt, he still possesses a natural virtue which is inherent in man. This natural virtue enables 

man to be able to determine that which is fair and just.  

Some of the exponents of the school of thought are: Saint Thomas Aquinas, Grotius, etc. a major 

attraction for natural law school is that it serves as a validity or a check on the powers of monarch 

and in present day law makers. The natural law school is the basis for the development modern 

day fundamental natural rights: human rights, democracy, equality and the principles of natural 

justice.  

The natural law school has some weaknesses. Firstly is the question of what is fair or right to be 

followed, for example, Christians who waged crusades against those they believed as heretics and 

Muslims who waged jihads were all convinced they were acting according to God’s law. 
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Following, when posed with the same issues/ circumstances, different individuals may think they 

know what is fair or right but they each have a  different concept of fairness or  rightness. 

 

2. THE POSITIVE LAW SCHOOL 

This school of thought defines law as what the sovereign says it is. That is those laws either made 

by a sovereign or his agents is what the law is and nothing more. Following, the Constitution, 

statutes, ordinances, administrative regulations and rules, provided they are legally made should 

be obeyed without questions. Positive law is an opposite of natural law, it does not examine the 

morality of law, whether such are fair or right or just.  

Some of the exponents of the school of thought are: Thomas Hobbes, John Austin and Hans Kelsen 

amongst others. According to this school, a society without positive law is one that is unstable and 

without order. Positive law offers the society some form of order and stability.  

Positive law school has some weaknesses, firstly is the fact that the school of thought does not 

consider the political nature of the sovereign/law maker, which is whether such a person is a 

dictator or a democrat. The positive law school will therefore see the laws made by Adolf Hitler 

in the World War II to Nazi soldiers to murder millions of Jews as law, as such orders emanated 

from a sovereign. Secondly positive law school does not see international law as law, since 

international law is not made from a sovereign, but rather international law is made by a group of 

states coming together to make laws which binds their activities and relations with one another.  

 

3. THE HISTORICAL LAW SCHOOL  

This school of thought defines law as a product of historic development. That is law is an 

outgrowth from the history of the society rather than an artificial contrivance. Law is a spirit of the 

people, it binds the people of a particular society together and distinguishes them from other 

people.  

Some of the exponents of the historical school of thought are: Gustav Von Hugo and Karl Von 

Savigny amongst others. According to them before a law is made for a society, there must be a 

good understanding of the history of the people. The law must accord with the way of life of the 

people. An example law that is based on the historical school of thought is customary law.  

Historical law school of thought has some weaknesses, firstly is the question of how long the 

people must engage in a practice before it is regarded as law. Secondly is the issue of when the 

spirit of the people changes, that is at what point can it be said that the way of life of the people 

has changed and as such a particular rule/law has lost its acceptability.  
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4. THE REALIST SCHOOL 

This school of thought defines law as what officials do about disputes. The prophecies of what the 

courts will do and nothing more pretentious is law.  

Some of the exponents of the realist school of thought are: Justice Oliver Wendell Holmes, Karl 

Llewelly, Jerome Frank amongst others. This school of thought emphasized the element of 

uncertainty in law and the role of judges in the law-making process. In addition, that in order to 

know the law, he argued, one must look, not into Statute books, but up to the courts.  

Realist law school has some weaknesses, in that it focuses its attention on only the court system, 

and what the judges do about disputes and nothing more, how the law implemented in courts are 

enacted is not considered by this school of thought. 

 

5. THE SOCIOLOGICAL SCHOOL 

This school is of the view that law originates from social norms, ethics, values, acceptable 

conducts, facts and social compulsion among the people. According to them, law does not depend 

on the State for authority but on social compulsion among the people.   

Some of the exponents of the sociological school of thought are: Eugene Ehrich, Roscoe Pound, 

amongst others. According to them the way the people act or the norms of conduct and the law are 

interrelated and each affects the other. The sociological school of thought though similar to the 

historical school of thought are different and distinguishable. Sociological school of thought 

emphasizes norms and values of the people which can be transitory, on the other hand, historical 

school emphasizes the spirit of the people, custom and tradition which are occurrences over a 

relatively long time. 

6.  THE UTILITARIAN SCHOOL 

This school of thought is of the view that proper laws are those laws which promotes the greatest 

happiness for the greatest number in a society. Laws made or enacted by the legislature must meet 

this standard, where a law does not satisfy the greatest number, then it is not proper/ valid law.  

Some of the exponents of the utilitarian school of thought are Jeremy Bentham, amongst others. 

According to him, pain and pleasure are the guiding forces of human activities. Legislature that is 

enacted based on the knowledge of pains and pleasure are the legislator’s power to control conduct.   

Utilitarian school has some weaknesses, as it focus on only the rights of the majority of people 

who a particular legislation favors, the rights of minority are not considered.  

 

In summary, the different backgrounds and experiences of the various jurist undoubtedly, informed 

their conception of law from different angles. These various schools have their weaknesses and 
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strengths. There is no better view, non is entirely right or wrong. Against this back ground, it is 

better to describe law than to try to define it. Law is best described as a body of rules and 

regulations that guide human conduct which is acceptable as binding in the society, enforced by 

the state. 

 

 

FUNCTIONS OF LAW  

Function means the purpose of law or what law is meant to achieve in a society. It is pertinent to 

state that due to the various schools of thought on the definition of law, these schools of thoughts 

emphasizes some function over some others. However there are some functions that are generally 

agreed upon as the functions of law in a society. These includes: 

1. Law provides a scheme of individual relationship with the society: Because there are laws, 

individuals or members of the society know what is expected of them in their relationship with 

fellow members of the society. Law therefore creates rights and obligations to members of a 

society. 

2. Law guarantees rights, freedoms and duties: Since law creates rights and obligations to 

members of a society, it also provides the mechanisms by which the rights, freedom and duties of 

individuals are protected in a society. To this end, law ensures a functional and free society. 

3. Law contributes to the stability of a society by offering an objective mechanism to the 

resolution of disputes and conflicts: In every society, mechanisms are put in place for the resolution 

of disputes, if such are not in place, a society will degenerate into anarchy, as members of the 

society will resort to self-help to resolve their disputes. To this end, every society has an established 

administration of justice system through the establishment of a Court system and other alternative 

dispute resolution mechanism like arbitration and mediation.  

4. Law grants remedies and justice to those who have been wronged: law lays down sanctions 

for acts which the law stipulates as illegal and punishes offenders. It also provides remedies to 

those who their civil rights has been infringed upon.    

5. Law promotes desirable public policy: Law serves as a means of regulating conduct of 

members of the society. In that, it ensures that persons live in an orderly and peaceful manner in 

the society. To this end, law prohibits lawlessness and unlawful conduct. Law therefore serves as 

an instrument of order, justice and peace.  

6. Law promotes social equilibrium, equality and social justice: Law is used to prescribe equal 

representation such as guaranteeing minority rights, women rights and children’s rights. Law 

therefore puts measures in place to guarantee equal opportunities for all and even development in 

a society. 

7. Law establishes law enforcement agencies, institutions, administration of justice system, 

penal and correctional institutions and facilities.  
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The functions of law cannot be enumerated, it is an unending list. It is a necessity in every human 

society, for the organization, justice, peace, advancement and protection of lives, property and in 

general the society.  

 

 

CLASSIFICATION OF LAW 

There are several ways in which law can be classified. These include 

1. SUBSTANTIVE AND PROCEDURAL LAW 

Substantive law deals with the substance of the law, which is the primary sources of law itself. It 

means the actual law, the law as we know it. It creates, defines, and regulates the rights and duties 

of persons. Examples include Law of Contract, Criminal Law, and Administrative Law etc. 

Procedural law on the other hand deals with the rules guiding the application of the law. It 

stipulates the processes and how to enforce and apply substantive law. It is the rules of practice 

and procedure. Examples Criminal Procedure Code and Civil Procedure Codes of the various 

courts in Nigeria.  

 

2. PUBLIC AND PRIVATE LAW 

Public law is concerned with the relationship between the individual or groups and the state. It 

applies to the members of a state (country) generally. Examples include Criminal Law, Revenue 

Law, and Constitutional Law etc. While Private law is concerned with the relationship between 

individuals, corporate bodies or groups and each other. Examples include Law of Contract, 

Company Law, Law of Property, Law of Trust etc.   

 

3. CRIMINAL AND CIVIL LAW 

Criminal Law is the branch of law that defines, prohibits and punishes crime. It stipulates the 

conducts which are criminal, prohibited and prescribes punishment or sanctions to be imposed for 

such conducts. On the other hand, Civil law is the branch of law generally concerned with 

compensation to victims rather than punishment of offenders as in criminal law. All laws excluding 

Criminal, Military, Martial or Emergency law are Civil in nature. 

 

4. MUNICIPAL AND INTERNATIONAL LAW  

Municipal law refers to the laws operating within a state (country). They are the laws of a single 

sovereign nation e.g. Nigerian Laws, Ghanaian Laws etc. International law refers to law which 
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regulates legal relations between sovereign nations. It is that body of law which is composed for 

its greater part of the principles and rules of conduct which states(countries) feel themselves bound 

to observe and therefore do commonly observe in their relations with each other. International law 

are uniform to all states who agreed to sign the treaty. E.g. The United Nations Convention on 

Law of the Sea, United Nations Convention on the Rights of a child amongst several others. 

 

5. WRITTEN AND UNWRITTEN LAW 

As the name implies, written laws are written. They are commonly known as statute law or 

legislation. Written laws takes force from express legislative enactment. Examples are Written 

Constitutions and Acts of Parliament. While unwritten laws are either wholly unwritten or partly 

unwritten. Unwritten laws are those parts of the law observed by the people and administered in 

courts but which has not been passed in a form of statute law. E.g. Judicial Precedence or Case 

law, customary law etc. 
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THE NIGERIAN LEGAL SYSTEM 

A legal system means the aggregate of rules in operation in a particular society at a given time 

together with the institutions which goes with them. Legal system refers to the procedure or process 

for interpreting and enforcing the law. A legal system can also be defined as a body of rules or 

doctrines associated with them that have the force of law in a given society. By the term Nigerian 

legal system, we mean the totality of laws of legal rules and machinery which operates within 

Nigeria as a Sovereign and independent state. 

It is worthy of note that English law has a tremendous influence on the Nigerian legal system and 

forms a substantial part of Nigerian Law. This is due to the fact that Nigeria was colonized by the 

English.  It should also be noted that despite the major influence of English law, the Nigerian legal 

system has not lost touch with its indigenous custom of the people.  

 

FEATURES OF NIGERIAN LEGAL SYSTEM 

 DUALITY  

As a result of the colonial influence, Nigerian legal system has acquired a dual structure comprising 

customary (includes Islamic laws) and English laws. Rules of customary needs to be proved in 

Nigerian Courts for them to be judicially noticed. 

 

EXTERNAL INFLUENCE 

As earlier mentioned, English law has a great influence on Nigerian law. Further Nigerian law also 

borrowed heavily from other external sources. Like Islamic law. Islamic law supplanted the 

indigenous customary laws of many communities in the Northern part of Nigeria. Examples of 

external influence on Nigerian law is, The Criminal Code and the Matrimonial Causes Act are 

modeled after those of Queensland in Australia, also the Penal Code, applicable in the North, is 

modeled after the Sudanese Penal Code.  

 

GEO-CULTURAL DIVERSITY 

 Nigeria has well over 200 ethic groups. Each of these groups has a peculiar custom and norm that 

is different in some way or another from that of neighboring ethic groups. The multiplicity of 
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ethnic groups in Nigeria compounds the task of proving customary law and the attainment of a 

harmonized Nigerian customary law that is common to all. 

  

THE SYSTEM OF PRECEDENTS 

Nigeria has imbibed the tradition of stare decisis (let the decision stand), which enjoins that earlier 

decisions should be binding authorities for subsequent cases. The court in which the decision is 

given may depart from it only in special cases while that precedent strictly binds the lower Courts 

even where they are inclined by good reasons not to do so. 

 

EXISTENCE OF DIFFERENT TYPES OF LAWS 

The Nigerian legal system is complex, as different laws are in existence side by side. Because 

Nigeria operates a federal system of government, it permits local autonomy for the various levels 

of government. Different states or federating units have their own laws which are sometimes 

different from federal laws. Again the conflict of laws which exist between English law and 

customary law on which of the laws should apply all points to the fact that Nigeria has a complex 

legal system. Thus, a legal practitioner is faced with the task of identifying the type of law which 

would suit a given set of facts.  

 

ORDER OF JUDICIAL HIERARCHY 

Nigeria has a well-structured hierarchy in its judicial set-up. The Supreme Court, as the apex court 

in the land, followed by the Court of Appeal. Next in line are the High Courts (Federal and State) 

followed by the Magistrate, Customary and Sharia Courts 

 

FUSION OF THE LEGAL PROFESSION: 

Legal practitioners in Nigeria are trained as advocates and solicitors within unified training scheme 

at the university level and, thereafter, at the Nigerian law school. Legal practitioners are admitted 

to the bar as solicitors and advocates of the supreme court of Nigeria, combining the duties of both. 

 

MILITARY INFLUENCE 

 The impact of the incessant interventions of the military in Nigeria’s political development has 

left an indelible mark on its legal system.  

 

SUMMARY 
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A legal system as we have seen comprises of the laws which are in operation in a given state. It 

also comprises of the institutions saddled with the responsibility of enforcing the law and the whole 

administration of justice system of a given society.   

Human conduct and activity is regulated by law, which prescribes some standard of behavior of 

members in a given society.  

The existence of a legal system is a necessity for every society, for the continued protection of 

persons, properties, rights and freedoms of all members of the society.  

Law can be classified in various ways depending on the purpose of view.  

There is no universal definition of law, it will suffice to note that law consists of a body of rules 

which governs human conduct, and members are expected to live by the standard created by such 

rules.  

The functions of law cannot be enumerated. It is a necessity in every human society. 
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SOURCES OF NIGERIAN LAW 

Generally source means a place, person or thing from which something originates or can be 

obtained. By the phrase sources of Nigerian law, we mean the origin of the whole body of Nigerian 

legal system that is where Nigerian law is obtained from. It also connotes materials that contains 

Nigerian law and the origin from which a legal rule derives its authority.  

Nigerian law are derived from several sources, these include 

1. English law 

2. Customary law 

3. Nigerian legislation 

4. Judicial precedents 

5. International law 

 

NIGERIAN LEGISLATION  

A legislation also referred to as Statues is a law enacted by a legislature and usually in a written 

form. Legislation in Nigeria are enacted or made by the National or state house of assembly. Laws 

enacted by the house of assembly has meet and pass through the prescribed legislative procedure.  

Legislation is a powerful and exigent source of Nigerian law. it is a deliberate exercise of law 

making powers by a person or persons legally or constitutionally empowered to do so in a political 

setting. Nigerian legislation is generally viewed as the most important instrument of legal 

development and source of Nigerian law. It has tremendous effects on all other sources of law in 

that it can readily alter their content, applications and even repeal them. All other sources of 

Nigerian law are ascribed validity by virtue of one piece of legislation or the other.  

 

TYPES OF LEGISLATION IN NIGERIA 

Ordinances: There are those statues which were enacted by the legislative council which then 

legislated for the whole of Nigeria, until 1954 when Regional legislatures were introduced.  

Acts: Acts are federal laws enacted by the Federal legislature 
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Laws: Laws are state laws enacted by a state/ federating unit legislature under a civilian 

government.  

Decrees: There are laws made by the central law making body under a military system of 

government  

Edicts: The laws made by the law making body of a state or federating unit or region under a 

military system of government are known as edicts. 

Bye laws: this are also referred to as by laws. There are laws enacted by local government council 

in areas within their competence.  

The Constitution of the Federal Republic of Nigeria 1999 regulates the distribution of legislative 

powers between the National Assembly, which has power to make laws for the Federation and the 

House of Assembly for each State of the Federation. 

Delegated or subsidiary legislature: Subsidiary legislation or delegated legislation is law enacted 

in exercise of powers given by the statutes. They are laws that are made by bodies other than those 

constitutionally recognized to make laws. It is legislation by some administrative person, authority, 

body or agency under a power given by a statue which permits such administrative authority to 

make laws. Some examples of administrative authority include: The President of the federal 

Republic of Nigeria, the Governors of various states/federating units, the chief justice of Nigeria 

and chief judges of states/federating units, ministers, commissioners, government 

ministries/department etc.  

 

JUDICIAL PRECEDENT 

Judicial precedent also referred to as case law as a source of Nigerian law consists of laws found 

in judicial decisions. Judicial precedent is formed from the legal principles of a case. The court 

system operates in such a way that lower courts are bound to follow the decisions reached by 

higher on a similar given set of facts or circumstances.  

The doctrine of judicial precedent is a principle of English law that precedents are authoritative, 

binding and must be followed. Where no existing law or principle exist on a given set of facts, a 

Judge is at liberty to give a decision, such decision then becomes a precedent or case law which 

may be followed in subsequent similar cases.  

The doctrine of judicial precedent has two main theories. Firstly is the rule that a lower court must 

follow the decision of a higher court and secondly that courts are to follow earlier decisions if such 

decisions have not been overruled by a higher court.  

RATIO DECIDENDI 

The ratio decidendi is the reason for a decision. it consist of those material facts of a case on which 

a decision is reached by a judge. To determine the ratio decidendi of a case, one must consider the 

reason for the decision, which comprises also the principle of law, relevant statues which provides 
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for the law as stated by a judge on which the decision reached is based on.  Ratio decidendi is often 

a mixture of law and summary of facts of a case.  

A case may have more than one ratio rationes decidendi (plural for ratio decidendi). Flowing, a 

case therefore may establish more than one legal principle and that case becomes an authority in 

all such areas of law.   

OBITER DICTUM 

An obiter dictum does not form part of the judgment in a case and is generally not binding but only 

persuasive. It compromises of statements which are usually judges opinions, explanation, analysis, 

illustration, or sayings by the way.  

INTERNATIONAL LAW 

International law is a source of Nigerian law. Nigeria is a member of several international 

organizations for example the United Nations, African Union, commonwealth of nations etc. due 

to this membership in several international organizations, Nigeria is therefore a signatory to 

various international conventions/treaties.  

For international conventions/ treaties to have force of law in Nigeria such a treaty has to be 

domesticated or ratified by the National Assembly. This is required by virtue of Section 12 (1) of 

the constitution of the Federal Republic of Nigeria 1999 (As Amended) which provides thus: 

“No treaty between the Federation and any other country shall have the force of law expect to the 

extent to which any such treaty has been enacted into law by the National Assembly ” 

 

CUSTOMARY LAW 

Customary law is the law of the various indigenous people of Nigeria.  Customary law are those 

customs accepted by members of a community as binding amongst them. By the term customary 

law, we mean the various customs prevailing or in existence throughout Nigeria. 

Customary law is an important source of Nigerian law as governs many aspects of the lives of 

members belonging to a particular group.  Customary law existed before Nigeria was colonized 

by the British.  

Customary law has been defined as a body of customs accepted by members of a community as 

binding upon them. Section 258 of the Evidence Act 2011 defines custom as “custom means a rule 

which in a particular district has for long usage obtained the force of law” 

CHARACTERISTICS OF CUSTOMARY LAW 

It must be in existence at the material time 

It must enjoy general application among the people 

It must be accepted as binding among the people 
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It is largely unwritten 

It is flexible or elastic 

 

VALIDITY OF CUSTOMARY LAW 

It’s not every custom of a particular ethic group in Nigeria that is regarded as customary law. For 

a rule of custom to be recognized as a customary law of the people, it must pass the validity test to 

be judicially noticed as customary law. The various test for the validity of customary law will now 

be examined.  

1. The repugnancy test: this test requires that a custom should not be repugnant to Natural 

justice, equity and good conscience. If a custom is found to be repugnant to the fundamental 

rules of equity, the court should ignore such custom.  

  

2. The incompatibility test: for a custom to pass as customary law, it must not be incompatible 

either directly or by implication to any law in force in Nigeria.   

3. The public policy test: for a custom to be relied on or be passed as customary law, it must 

not be contrary to public policy.  

 

ENGLISH LAW 

In the course of colonization, English law was introduced into Nigeria. English law was introduced 

into Nigeria by virtue of local statutes that permitted the application of English law in Nigeria. The 

local statutes include:  

1. Ordinance No. 3 of 1863 which introduced English law into Lagos Colony 

2. Supreme Court Ordinance No. 4 of 1876  which applied to Lagos Colony; Supreme Court 

Proclamation Ordinance No. 6 of 1900 and later the Supreme Court Ordinance No. 6 of 

1914 now the Supreme Court Act, 2004 

3. Court of Appeal Act and Federal High Court Act 

4. The High Court Laws of the Regions, now States 

5. Interpretation Act, and so forth  

English law introduced to Nigeria consists;  

1. Common law of England 

Common law of England means the basic law which was developed by the judges of the 

old common law courts- The Kings Bench, Court of Common Pleas, and the Court of 

Exchequer. Common law comprises of laws common to all parts of England and Wales. It 

is the general custom of the people and it is largely unwritten.  

2. Doctrines of Equity 

Equity arose out of the need to remedy the shortcomings of common law. Individuals who 

felt aggrieved by the common law decisions petitioned to the king their complaints for the 
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king to consider. In the fifteenth century, the practice arose where the King referred these 

petitions to the Lord Chancellor (the king’s principal minister). The chancellor considered 

these petitions and made orders or decrees that afforded the petitioners remedy that 

common law courts did not offer them. In the seventeenth century, a case arose on the 

superiority of common law and equity. The king at that time ruled in favor of equity that 

where there was conflict between a common law position and that of equity, equity 

prevails.  

3. Statutes of General Application In Force in England on January 1st 1900 

This statutes that were in force in England as at January 1st 1900 were received in all 

jurisdictions of Nigeria except states in the former western region. For a statute to be of 

general application, it must meet the following;  

1. Was the statute in force in England on January 1st 1900? 

2. Did it apply to all members of any class of the community in England on January 1st 

1900? 

 

 


