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SOURCES OF LAW 
 

1.0 INTRODUCTION 
 

So many legal exponents have rendered intellectual attempts at compiling the 

history of the Nigerian Legal System. Among them are T.O Elias2, A. Obilade3, C. 

Okonkwo4, Omoniyi Adenoye5 and A.E.W Park6. From all their works, it has been 

established that the sources of the Nigerian Legal System are; 
 

1. The Received English Law. 
 

a) The Doctrine of Equity 
 

b) Common law 
 

2) Nigerian Legislations. 
 

3) Customary Law. 
 

4) Judicial Precedents (Case law). 
 

Our main focus for discussion is 1 (d), Judicial Precedents. 
 

2.0 JUDICIAL PRECEDENTS 
 

In order to understand what a judicial precedent is, we must first examine the 

meaning of a precedent. 

 

A precedent is an earlier event or action that is regarded as an example or guide to 

be considered in subsequent similar cases or circumstances. It has been defined as 

previous judgments or decisions officially documented by the court, usually 

published in law reports, used as legal authorities for deciding subsequent cases. 
 

The application of judicial precedent is based on the Latin maxim ‘stare decisis et 

non quieta movare’. This means ‘to stand by what has been decided and do not 
 

 
2
 Groundwork of the Nigerian Law.

  
3
 The Nigerian Legal System.

  

4
 Introduction to the Nigerian Law.

  
5
 The Judicial System in Southern Nig (1854-1954)

  

6 Sources of Nigerian Law. 
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unsettle the established’. In Pascal Ludwing Inc V. A. T. Kiren, Eso, J.A. 7 (as he 

then was) observed that adherence to precedents is one of the strongest principles 

of judicial policy. It has also been described by Professor Ezejiofor8 as “a necessary 

judicial practice in any system that operates the common law.” 

 

The practice of referring to earlier decisions and drawing similarities from them to 

the present case at hand is known as the application of judicial precedent. What the 

doctrine declares is that cases must be decided the same way when their material 

facts are the same. Obviously it does not require that all the facts are the same. We 

know that in the flux of life all the facts of a case will never recur; but the legally 

material facts may recur and it is with these that the doctrine is concerned. 

 

In his book9, Goodhart suggested a helpful formula that explains the application of 

precedents. He states that suppose that in certain case facts, A, B and C exists; and 

suppose that the court finds that facts B and C are material and facts A immaterial, 

and then reaches conclusion X (e.g. judgment for the plaintiff or judgment for the 

defendant). Then the doctrine of precedent enables us to say that in any future cases 

in which facts B and C exist, or in which facts A, B and C exists, the conclusion must 

be X. if in a future case facts A, B, C, and D exist and fact D is held to be material, the 

first case will not be a direct authority, though it may be of value as an analogy. 

 

Judicial precedents can only be formed if the legal reasons for the previous 

decisions are stated. These legal reasons are stated in judgments. 

 
 

2.1 JUDGMENT- DEFINED 
 

The word “judgment” means all that the court says in disposing of a case before it. 

A judgment consists of a statement of the facts of the case, statement of the issues 

 
 
7 (1975) 5 UILR Part III at 342.

  
8
 Introduction to Nigerian Law (1980), p. 14.

  

9 Arthur L. Goodhart, “Determining The Ratio Decidendi Of A Case” Essays in jurisprudence and the Common law 
(1931) 1
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or issues to be determined, a discussion of relevant legal principles, a statement of 
 

the applicable legal principles and the actual judgment, decisions or order of the 
 

court. In most law reports, the judgment usually begins immediately after such 
 

words as “the following judgment was delivered by…” or “this court finds that…” 
 

In civil and criminal cases, judges are known to state the reasons for their decisions 
 

when giving a ruling or judgment. This reason is what is referred to as the ‘ratio 
 

decidendi’ in the case. 
 
 
 

3.0 RATIO DECIDENDI 
 

In order for the doctrine of judicial precedent to work, it is necessary to be able to 

determine what a point of law is. In the course of delivering a judgment, the judge 

will set out their reasons for reaching a decision. The reason that was necessary for 

them to reach their decision amounts to the ratio decidendi of the case. The ratio 

decidendi forms the legal principle and it becomes a binding precedent that must be 

followed in future cases containing similar material facts. 10 

 

Ratio decidendi (RD) simply means “the reasons for the decision made”. 

According to Michael Zander, a RD is “a proposition of law which decides the case, in 

the light or in the context of the material facts”. The term has also been used to 

describe the principle of law on which a judicial decision is based 11. 
 

It is the point of law that determined the judgment or ruling. It is also the legal 

principle or rule established in the case or on which the case was decided. It is the 

most important part of a case to grasp and remember, while the rest of the facts may 

be forgotten because it is the part of a case that has authority and which in 

appropriate instances is binding as a judicial precedent and which other courts may 

have to follow in similar circumstances later on. It is made up of the material facts 

 
 
 

 
10 Ofunne v. Okoye (1966) ANLR 94

  
11

 Wilkinson v Downton (1897) 2 QB 57, Asiemo v Abraham (1994) 8 NWLR Pt 361, p.191 CA 19
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and the decisions thereon. The ratio of a case is often a mixture of law and a 

summary of facts. 

 

In determining the ratio decidendi of a case and its application, what facts are 

legally material depends on the particular case. For example, if we consider a case of 

an action brought by a party (the Plaintiff) against another (the Defendant) for being 

“run down” by the Defendants vehicle, the fact that the Plaintiff has red hair and 

brown eyes and that his name is John and that the accident happened on a Sunday 

are immaterial, for the rule of law upon which the decision proceeds will apply 

equally to persons who do not possess these characteristics and to accidents that 

happen on other days of the week. On the other hand, the fact that the Defendant 

drove negligently and the fact that in consequence he injured the Plaintiff are 

material and a decision in the Plaintiff’s favor on such facts will be an authority for 

the proposition that a person is liable for causing damage through negligent driving 

of a vehicle. The foregoing is a practical explanation of the phrase “the ratio 

decidendi of a case” 

 

A ratio may be narrow or wide depending on the circumstances in which the judge 

stated the law. This may then lead to a statement of a narrow rule or a wide rule. A 

case may also have more than one ratio decidendi on various areas of law, which 

were considered in the course of deciding a case. This means a case may have 

rationes decidendi. Such a case would establish more than one legal principle and 

therefore that case then becomes a legal authority in respect of all such areas of law 

addressed therein. 
 

The ratio decidendi is important in judicial precedent because it forms the 

precedent, which is the part of the judgment that judges have to follow. 

 

4.0 Obiter Dictum 
 

Obiter is a Latin word meaning “by the way” or “in passing”. In the course of 

delivering a judgment, it is not everything that is said by a judge that constitutes a 
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binding precedent. It is only the pronouncement on law in relation to the material 

facts before the judge that constitutes a precedent. Any other pronouncement on 

law made in the course of a judgment is an obiter dictum (a statement by the way) 

and it does not form part of the ratio decidendi12. 

 

It is everything else that is said by the judge that isn’t the reason for the decision or 

is not necessary for the decision to be reached13. It is also any statement made by a 

judge in the course of delivering a judgment that at that point has yet to be fully 

considered by the court. Examples of obiter include explanations, analysis, 

illustrations, sayings by the way, chance remark, opinion, analogies, explanations, 

suggestions, observations and examples, whether hypothetical or otherwise. 

 

Even though an obiter is not a binding precedent, it is a persuasive opinion and is 

usually respected according to the reputation or eminence of the judge or the 

hierarchy of the court that stated the opinion or analysis, or the circumstances of the 

pronouncement. If the maker is luminary of high standing, his obiter dictum may in 

due course crystallize into good law. But if it is contrary, the dictum will sooner or 

later be ignored. 
 

An Obiter dictum is not usually binding. It is persuasive only for the following 

reasons: 
 

 The circumstances of its pronouncement.


 The statement was not made in the full consideration of the case law on the 

point of law.


 Being very broad in terms or statement.


 Not being made in consideration of all the consequences that may follow it.


 The judge did not express a conclusive opinion 
 
 
 

 
12 Ikyernum v Iorkumbur (2002) FWLR (Part 110) 1908 at 1926

  
13

 Madu v Neboh (2001) FWLR (Part 52) 2247 at 2268
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An obiter dictum may be a rule of law, which is applicable in another situation or 

area of law though it is not binding in the case at hand, but which the court may 

examine by way of analysis in trying to arrive at a judgment in the case at hand. 

 

5.0 The Doctrine of Stare Decisis 
 

This is the practice of following precedents or law laid down in earlier cases. It is the 

practice of following, standing by or applying earlier decisions, provided that the 

case at hand is similar to the earlier case or cases sought to be followed. The 

doctrine of stare decisis is the principle of English Law that precedents are 

authoritative, binding and must be followed unless there is a reason to deviate. It 

requires that courts should stand by or apply an earlier correct decision. The 

doctrine recognizes the need to have a definite hierarchy of courts in a common-law 

legal system, and advocates that the decisions of superior courts in the system shall 

be binding on lower courts within the same system. 

 

The doctrine requires that the principle of law on which a court basis its decision in 

relation to the material facts before it, must be followed in similar cases by courts 

below it in the hierarchy of courts and may be followed in similar cases by courts 

above it in hierarchy. 

 

Judges usually state the reasons for their decisions when giving a ruling or 

judgment. Therein lies the ratio of the case and which forms a binding precedent. In 

future when a case involving similar facts comes before them, the judges will refer 

to the reasons for the decision in the earlier case. If the principle of law to be 

applied in the present case is the same, the judge will then follow the earlier 

decision i.e. the legal principle established in the earlier case. 
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In the Supreme Court case of Eperokun v University of Lagos14, Oputa JSC (as he then 

was) stated the importance of the time-honoured doctrine of stare decisis or judicial 

precedent. He observed that; 
 

“Standing by a previous decision which has not been proved to be perverse, or to 

have been decided per incuriam or proved to be faulty legally or procedurally 

has a lot of advantages. It fosters stability and enhances the development of a 

consistent and coherent body of law. In addition, it preserves continuity and 

manifest respect for the past. It also assures equality of treatment for litigants 

similarly situated. It likewise spares the Judges the task of re-examining rules of 

law, or principles, with each succeeding case, and finally it affords the law a 

desirable measure of predictability15.” 

 

5.1 ESSENTIALS TO THE OPERATION OF STARE DECISIS 
 

There are two fundamental things that allows for the proper application and 

operation of the doctrine of judicial precedent. 
 

 A settled hierarchy of courts.


 An efficient system of law reporting.

 

6.0 THE HIERARCHY OF COURTS AND JUDICIAL PRECEDENT 
 

In Nigeria, a settled hierarchy of courts exists. Section 6 of the Constitution of the 

Federal Republic of Nigeria 1999 (as amended) provides for the Nigerian judicial 

system as follows: 
 

(a) The Supreme Court (highest Court in Nigeria). 
 
(b) The Court of Appeal, having as at present 17 Divisions in some States of the 

Federation. 
 

 
14 (1986) 4 NWLR (Part 34) 162 at 193

  
15

 Referring to Justice Oputa’s statement above, Kalgo JSC delivering the lead judgment of the Supreme Court on
  

Friday, 16 February 2001, in Global Transport Oceanico S. A. v Free Enterprises Nigeria Ltd (2001) FWLR (Part 40)
 

 

1706 at 1722, declared: “I entirely agree with this statement and wish to add that it also helps to maintain some 
legal order within judicial systems.” See also Batalha v West African Construction Company Ltd (2002) FWLR (Part

  

109) 1612 at 1628 where the Court of Appeal stressed the need to uphold the time-honoured doctrine.
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(c) Below the Court of Appeal are the following courts of co-ordinate jurisdiction: 

Federal High Court; High Court of the Federal Capital Territory, Abuja; National 

Industrial Court, Customary Court of Appeal and Sharia Court of Appeal of the 

Federal Capital Territory, Abuja; High Court of a State; Customary Court of Appeal 

and Sharia Court of Appeal of a State. 
 
(d) Below these courts are the Magistrates’ Courts and District Courts. 
 
(e) The lowest courts are Customary and Area Courts. 
 
 

All the courts listed above are the regular courts. There are also special courts like 

Courts-martial, Tribunals of Inquiry, Rent Tribunals, Coroners’ Courts, Juvenile 

Courts, etc. whose jurisdiction, rules, and operation are specially regulated by the 

laws establishing them. 

 

The bindingness of a precedent is according to the position of the court within the 

hierarchy of courts. Likewise, the position in other countries, the judgments of the 

higher courts in Nigeria such as the Supreme Court and the Court of Appeal, which 

has several divisions sitting in various parts of the country, have always been 

accorded the greatest respect. The general rule under the doctrine of stare decisis or 

binding precedent established in England in the 19th Century is that decisions of the 

higher courts bind the lower courts16. Thus the decision of the Supreme Court which 

is the highest court in Nigeria binds all the courts in the country except the Supreme 

Court overrules the case or declares such a case as a case decided per incuriam. 

 

6.1 THE SUPREME COURT17 
 

The Supreme Court, like the House of Lords in England, is bound to follow its own 

earlier decisions, but can depart from such decisions in the interest of justice, if and 

when circumstances so dictate18. In Asanya V. State19, Obaseki, JSC held that the 

 
 
 
16 C.B.N. v. Ukpong (2007) ALL FWLR (Pt. 357) 954 at 966 Paras. C - E (CA)

  
17

 Section 230- 236 Constitution of the Federal Republic of Nigeria 1999
  

18
 Odugbo v. Abu (2001) 14 NWLR (Pt.732) 45 Per OGUNDARE J.S.C. (P. 66, paras. B-D)
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previous decisions of the Supreme Court are binding on it until overruled or 

departed from. To him, departing from previous decisions is not a matter to be 

taken lightly. The Supreme Court respects precedent even though it is not a court 

bound by precedent. 
 

The Supreme Court as the highest court in the hierarchy may overrule itself i.e. an 

earlier decision that was handed down by the court. Notwithstanding the need for 

certainty of the law, it is clear that adhering slavishly to precedent would in certain 

cases result in perpetuating errors and injustice. For this reason, the court if 

presented with a situation like this would choose to overrule itself and deliver a 

judgment that would enhance the interest of justice. 

 

The Supreme Court can only depart from its previous decisions if: 
 

1. The decision is impeding the proper development of the law. 
 

2. The decision has led to results that are unjust or undesirable. 
 

3. The decision has led to results that are contrary to public policy. 
 

4. If such previous decision is inconsistent with the Constitution or is erroneous 

on point of law. 
 

5. If such previous decision was given per incuriam. 
 

6. If such previous decision is occasioning miscarriage of justice or perpetrating 

injustice. 

 

The reason for the allowance for departure is based on the need to ensure that 

justice is founded on the correct view of the law and is not sacrificed at the altar of 

incorrect interpretation and application of law and equity. As a court of ultimate 

resort, the Supreme Court need not be bound by its previous decisions when the 

interest of justice dictates otherwise as that will amount to arm stringing itself when 

it has been shown that further injustice will be occasioned. 
 
 
 

 
19 (1991) 3NWLR Pt 10, 442 at 454
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6.2 COURTS OF CO-ORDINATE JURISDICTION 
 

a. The Court of Appeal20 
 

It is a settled principle that the Court of Appeal is bound by its own previous 

decisions except in any of the following circumstances:21 

i. Where there are two conflicting decisions of the Court, it is entitled to decide 

which of them it would follow; or 
 

ii. It will refuse to follow its own decision which though not expressly overruled, 

cannot in its opinion stand with a decision of the Supreme Court; or 
 
iii. Where its previous decision was given per incuriam, it is not bound to follow 

it. 
 

Each division of the Court of Appeal is of equal status with other divisions of the 

same court sitting in other parts of the country. They are courts of co-ordinate 

jurisdiction, i.e. courts of equal power and each division is not strictly bound by each 

other decisions. Nonetheless in practice each division does pay attention to the 

rulings of the other and the decisions of each has a strong persuasive influence on 

the other divisions of the court in order to ensure certainty and uniformity of the 

law. 

b. State, Federal Capital City and Federal High Courts22. 
 

This position also applies to the High Courts. The High Court’s whether it is a 

Federal High Court or a State High Court are courts of equal status or power The 

decision of all the high courts are to be treated as decisions of courts of co-ordinate 

jurisdiction. The National Industrial Court23 is also a court of coordinate jurisdiction 

with other superior courts of record in its sphere of authority like the Federal High 

Court, the State High Court and the High Court of Federal Capital Territory, Abuja. 
 
 
 
 

 
20 Section 237- 248 Constitution of the Federal Republic of Nigeria 1999

  
21

 Usman V. Umaru (1992) 7 NWLR (PART 254 at 398-399
  

22
 Section 249- 254, 255-259. Constitution of the Federal Republic of Nigeria 1999

  
23

 Section 254 Constitution of the Federal Republic of Nigeria 1999
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6.3 EXEMPTIONS FOR THE APPLICATION OF JUDICIAL PRECEDENT 
 

The doctrine of judicial precedent as a common law doctrine applies to only those 

courts that are empowered to administer adjective common law of which the 

doctrine forms part. Customary Courts, Sharia Courts of Appeal and Area Courts24 

are not empowered to apply adjective common law. Therefore the common law 

doctrine does not apply to them. The argument against the existence of a rule of 

precedent under customary law is reinforced by the fact that there is no organized 

system of law reporting covering decision of such courts. The doctrine of judicial 

precedent and the hierarchy of courts is therefore limited to courts other than 

courts established principally for the administration of customary law. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
24 Area Courts may administer substantive common law in certain circumstances. See e.g. s. 20(3) of the Area 
Courts Edict 1968 (No 4 1968) (B.P.S) provides: Nothing contained in this section shall be deemed to preclude the 
application by an area court of any principle of English Law which the parties o any civil case agreed or intended or 
may be presumed to have greed or intended should regulate their obligations in connection with the transactions 
which are in controversy before the court”.
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ORDER OF PRECEDENCE IN THE HIERARCHY OF COURT25 

 

THE SUPREME COURT OF NIGERIA  

(All courts in Nigeria are bound to follow the decision of the Supreme Court. The Supreme 

Court is also bound by its decisions. 26 Nonetheless, it may not follow its own earlier decision, 

but may distinguish the case at hand from the earlier case. It may overrule itself or hold per 

incuriam) 
 
 

 

THE COURT OF APPEAL  

The Court of Appeal is bound by its own decisions. Additionally all lower courts in Nigeria 

are bound to follow its decision. There are however cases where the court may not be 

bound by its own decisions. That is: 
 

a. It is free to choose which of two conflicting decision of its own it will follow.27 

b. It is not bound to follow its own decision, which though not overruled but cannot 

stand with a decision of the Supreme Court. 28  
c. Finally it is also not bound to follow its own decision which was given per incuriam, 

that is, a case decided based on its peculiar facts. 
 
 

 

FCT & STATE HIGH COURTS  FEDERAL HIGH COURT   NATIONAL INDUSTRIAL COURTS  

The FCT, State and Federal High Court are National Industrial courts are bound 

not strictly bound by their decisions. Lower courts  by their decisions. They are also 

are bound to apply the decisions of the High  bound to abide by the decisions of 
Courts.     the higher courts like the COA.  
 
 
 

MAGISTRATE & DISTRICT COURTS29 
 

The decisions made by the magistrate court and 

district courts do not bind any other court. They are 

also not bound by their previous decisions. They are 

bound by the decisions of the higher 

courts in the hierarchy30.  
 
 
 
25 The above chart omits several courts and tribunals exercising special jurisdiction.

  
26

 Dawodu v. Danmole (1962) 1 ALL NLR 702
  

27
 Hill Station Hotel Ltd v. Adeyi (1996) 4NWLR Pt 442, p. 294 CA, Imo Concorde Hotel v Anya (19920 4NWLR Pt

 

234, P. 210 CA. 
28 ibid

  

29 District courts are the lower courts in the northern states. They are called district courts when exercising 
their civil jurisdiction.
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7.0 Law Reports in Nigeria31 
 

 

Law Reports are the authentic records of the full verbatim documentation of the 

decisions or judgments of courts of law in respect of matters brought before them 

for resolution, usually published in bound volumes for public use32. 

 

According to Professor Ezejiofor33, the history of systematic law reporting in Nigeria 

dates back to 1916 when the publication of the Nigerian Law Reports (NLR) under 

the official sponsorship of the Judicial Department was commenced. The West 

African Court of Appeal Law Reports (WACA) was published between 1933 and 

1955. After 1955, the Federal Supreme Court Reports (FSC) as well as the Law 

Reports of Lagos (LLR) and the different Regions – Western Region of Nigeria Law 

Reports (WRNLR), Northern Region of Nigeria Law Reports (NRNLR), and Eastern 

Region of Nigeria Law Reports (ENLR or ERLR) were published. 

 

Other Law Reports in Nigeria include the following: All Nigeria Law Reports (All 

NLR); Nigerian Monthly Law Reports (NMLR); Federation of Nigeria Law Reports 

(FNLR); University of Ife Law Reports (UILR); and The Nigerian Commercial Law 

Reports (NCLR) edited by Allan Milner. 

 

Chief Gani Fawehinmi developed law reporting in Nigeria by publishing several Law 

Reports including the Supreme Court of Nigeria Law Reports (SCNLR); Commercial 

Law Reports (CLR); Nigerian Constitutional Law Reports (NCLR); and the Nigerian 

Weekly Law Reports (NWLR) published first in 1985. In the year 2000, two other 

Weekly Law Reports went into circulation: Federation Weekly Law Reports (FWLR) 

 
 

 
30 A lower court is not bound to follow a decision of a higher court that has been overruled. Additionally, a lower 
court is not bound to follow a decision of a higher court where that decision is in conflict with a decision of another 
court that is above such higher court in the hierarchy. In principle, a lower court is entitled to choose which of two 
conflicting decisions of a higher court or of higher courts of equal standing it would follow.

  
31 Leesi Ebenezer Mitee, ‘Nigerian Judicial Precedents as a Source of Nigerian Law’ (Nigerian Law Resources, 2012)

  
32

 ibid.
  

33
 Introduction to Nigerian Law (1980), p. 38.
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and Weekly Law Reports of Nigeria (WRN). Other important recent Law Reports 

include the Nigerian Supreme Court Cases (NSCC) in various Volumes ; Supreme 

Court of Nigeria Judgments (SCNJ); Kings Law Reports (KLR), and a rebirth of the 

Judgments of the Supreme Court of Nigeria (SC). Two other Law Reports in Nigeria 

share the same citation: The Nigerian Commercial Law Reports (NCLR) and Nigerian 

Constitutional Law Reports (NCLR). 

 

So far there has been some recognizable success in the degree and efficiency of law 

reporting in Nigeria. With the advent of electronic law reports, increased efficiency 

has been infused into the law reporting process in Nigeria compared with what 

obtained in the past. None the less, there remains a plethora of judgments that are 

yet to be published and reported, especially major decisions from our various High 

Court divisions, most of which never went, and will not go, on appeal to the Court of 

Appeal34. 

 

8.0 ENGLISH COURTS 
 
 

Despite the reception of the common law of England and the English doctrines of Equity 

into the Nigerian law, the decisions of the courts of England are not binding on our 

Nigerian Courts. No English court forms part of any Nigerian court hierarchy. Therefore 

no Nigerian court is bound by a decision of any English Court under the application of 

the doctrine of judicial precedent in Nigeria. The decisions of English courts are of 

persuasive authority only. The Supreme Court of Nigeria held in Kalu v Odili 35that 

decisions of all English courts including those of the House of Lords are treated with 

optimum respect by all the courts in this country, but they have only persuasive effect 

and not binding authority in Nigerian courts. Accordingly, although Nigerian courts 

treat the decisions of the House of Lords and those of the Court of 

 
 

 
34 Supra note 31.

  
35

 (1992) 6 SCNJ (Part 1) 76 at 104
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Appeal in England with great respect, our courts are free to depart from the 

decision of those English Courts36. 

 

9.0 OTHER FOREIGN COURTS 
 
 

There is indeed a measure of similarity between the laws of a commonwealth 

country and the laws of other commonwealth countries. This is because English law 

applied in the former dependencies of Britain most of which upon becoming 

independent joined the Commonwealth of Nations and retained generally the pre-

existing laws as well as the preexisting pattern of legislation. Some examples include 

India and Australia. Consequently, cases on rules similar to rules of Nigerian Law 

can be found in several foreign jurisdictions. Nonetheless these cases are not 

binding on courts in Nigeria. At best decisions of foreign courts on the common law, 

equity or statutes are of persuasive authority in Nigerian Court. 

 

10.0 TYPES OF PRECEDENTS 
 
 

a. ORIGINAL PRECEDENT 
 

 

Original precedent means a precedent that creates and applies a new legal rule. 

Where there is no existing law on a matter or no previous case using similar points 

of law, a judge in such an instance can go ahead and give a decision, such decision 

then becomes an original precedent or case law, which may be followed, in 

subsequent similar cases. This means that whatever the judge decides will form a 

new precedent for the future. In doing this, because the judge will have no past cases 

to base his decisions on, judges often look at cases that are closest in principles and 

may decide to use similar rules. This is called reasoning by analogy. 
 
 

 
36 See the case of Alli v. Okulaja (1970) 2 All N.L.R 35 where the High Court of the Western State held that it was 
not bound by the decision of the English Court of Appeal. Beckley J stated in this case that the judgment of an 
eminent judge in England “would certainly be of the most persuasive authority and would be followed except the 
court feels otherwise strongly about the ratio decidendi of such a decision.
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b. BINDING PRECEDENT 
 
 

A binding precedent is a precedent or an existing law that courts have to follow. 

When it is said that a judicial decision or a case is binding, what it means is that the 

ratio decidendi within that judgment or case is a binding precedent. Lower courts 

have to follow precedents from all courts higher in the hierarchy of courts even if 

they do not agree with the reasoning of the court above. 

 

c. PERSUASIVE PRECEDENT 
 

 

A persuasive precedent is one where the legal precedent therein established may or 

may not be followed. For example, even though an obiter dictum stated by a judge in 

the course of delivering a judgment does not form part of a binding precedent, it is 

still a persuasive precedent having a persuasive authority37. Other sources of 

persuasive precedents include 

 

i. A dissenting judgment. 
 

In certain cases, there is more than one judge e.g. The Court of Appeal. 

Consequently, there is more than one judgment at the end of the case if all 

judges do not agree. The final decision is always chosen on the majority of the 

judges. If for example, there 3 judges and the decision was 2 judges to 1, the 

judge that has the different opinion would have to explain his reason in a 

Dissenting Judgment. If the same case or a later case that is similar is 

appealed to the Supreme Court, they can often look at the dissenting 

judgment to see if this decision could have been the correct decision. 
 
 
37 See R v. Howe (1987) AC 417, HL(E) and R V. Gotts (1992). In R v. Howe, the House of Lords said as an obiter that 
duress (threatening or forcing someone to commit an unlawful act) could not be a defence to the charge of 
murder. In the judgment, the House of Lords stated that duress would not be an available defence for someone 
charged with attempted murder. Later on in the case of R v. Gotts (1992), the defendant was charged of murder 
and the defence tried to argue that it was as a result of duress. The Court of Appeal then used the obiter 
statement from the case in R V. Howe as a guide to not let the defendant use this in his defence. In this case, the 
House of Lords Obiter in R v. Howe became a guide in reaching the ratio decidendi of R. v. Gotts.
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ii. Decisions in courts of other countries. 
 

This is usually the case for countries that practice similar common law as the 

UK System. For example, in Nigeria, Decisions reached in the UK serve as 

persuasive precedents. In doing this, the court will look at the ratio decidendi 

in a similar case delivered in the UK to persuade it to follow what has been 

decided. 

 

11.0 CASE LAW 
 
 

Indeed the decisions of Nigerian courts constitute a very important source of 

Nigerian law. The primary responsibility of the courts of law is to interpret and 

apply the laws made by the legislature or the subsidiary instruments made by other 

organs with the authority of the legislature. However in the process of doing so, the 

courts decisions become law in so far as they have formed precedent which will be 

followed in subsequent adjudications where the facts and circumstances are on all 

fours with the precedents. Consequently, the practice of judicial precedence leads to 

case law, which is law developed from, decisions reached in earlier decided cases. 

 

Case law is also described as law according to successive like decided cases. It is law 

distilled from judicial precedents or earlier cases. Case law is different from statute 

law, which is usually codified at the instance of the relevant lawmaker, or customary 

law, which usually grows over time from the custom of the people. 

 

11.1 DO JUDGES MAKE LAW? 
 

 

In Nigeria, it is not the duty of judges to make law, but to interpret and apply the law 

as it is whether it is English law, statute law, customary law and so forth. Courts are 

enjoined to interpret the provisions of statutes very strictly and narrowly. 

Nonetheless, courts as a place of justice must endeavor to balance equally the 

delicate scale of justice so that fairness, truth and judicial boldness or radicalism to 
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do justice is not eradicated. They must be careful not to be used arbitrarily as tools 

for the implementation of manifestly unjust statutes. Indeed court must frown at 

unjust laws and recommend that such laws be reformed or repealed as may be 

necessary38. 

 

As a general rule (spoken and otherwise) judges generally hold the view that they 

do not make laws. Nonetheless, history records cases where case law in the form of 

original precedents took place long ago from the judicial decision of judges in 

England. They include; 

 

1) The Rule in Rylands v Fletcher decided in 1866 where Blackburn J laid down 

the rule of strict liability in tort, for bringing onto land of things likely to do 

mischief, if they escape. The House of Lords affirmed this decision in 1868. 
 

2) Donogue v Stevenson, which is one major locus classicus case in the 

jurisprudence of the tort of negligence, was decided by the House of Lords in 

1932. The case established the principle of duty of care in the tort of 

negligence. The case established when the duty is held to exists and to whom 

it could be owed. 
 

3) Shaw v DPP where the House of Lords created hitherto unknown offence of 

conspiracy to corrupt public morals. 
 

4) R v Manley, where the court created the hitherto unknown offence of public 

mischief on criminal law. 
 
 
 
 
 
 
 
 
 
 
 
38 Guardian Newspapers Ltd. V A.G. Federation (1995) 5NWLR Pt. 398 p.703 CA where the Court of Appeal held 
against the Federal Military Government.
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12.0 DETERMINING THE RATIO DECIDENDI OF A CASE 
 
 

The responsibility of deducing the ratio decidendi of a case is vested in the court 

that intends to apply the case as a precedent in determining the present case before 

it. Where the court in the previous case clearly stated the legal principle on which it 

based its decision, the court in a later case would typically regard that principle as 

the ratio decidendi. 

 

Where the statement of principle is too narrow in relation to the material facts, it is 

the task of the court in a later similar case to state the ratio decidendi in its proper 

form. For example, in the Case of Barwick v. English Join Stock Bank39 Wiles J 

delivering the judgment of the court stated as follow: 

 

“But with respect to the question whether a principal is answerable for the 

act of his agent in the course of his masters business, and for his master’s 

benefit, no sensible distinction can be drawn between the case of fraud and 

the case of any other wrong. The general rule is that the master is answerable 

for every such wrong of the servant or agent as is committed in the course of 

the service and for the master’s benefit though no express command or 

privity of the master be proved”. 

 

But in Lloyd v. Grace, Smith & Co40, the House of Lords expressed the view that the 

reference to ‘the master’s benefit’ in the judgment in Barwick’s case was not part of 

the ratio decidendi. The court held that an employer was liable for a fraud 

committed by a servant in the course of his employment, the fact that the fraud was 

not committed for the benefit of the master notwithstanding. 
 
 
 
 
 

 
39 (1866) L.R. 2 Ex.259.

  
40

 (1912) A.C. 714
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Additionally, where a court bases its decision in a case on more than one legal 

principle, each principle constitutes a ratio decidendi. 41 The case therefore has as 

many rationes decidendi as the number of principles on which it is based. 

 

In determining the ratio decidendi of a case, the courts usually considers any one or 

more of the following factors: 

 

a. The reason for the decision as stated by the judge. 
 

b. The principle of law stated by the judge as that on which the decision was 

based. 
 

c. The actual decision in relation to the material facts. 
 
 

13.0 LOOP HOLES IN THE APPLICATION OF JUDICIAL PRECEDENT 
 

 

In Nigeria, judges may avoid the application of judicial precedent by either of the 

following ways: 

 

a. Overruling 
 
 

It means to annul and to make void. Where a case has been decided directly 

opposite to a former case, the first decided case is said to be overruled as a 

precedent, and can no longer be considered as of binding precedent. This usually 

occurs where a court higher in the hierarchy departs from a decision made in a 

lower court. 

 

b. Reversing 
 
 

This is where a higher court revokes or sets aside a decision of the lower court on 

appeal. After the court below has rendered a judgment, sentence or decree, a party 

may appeal against the said judgment. On appeal, the superior court may give a 

 
 
41

 Jacobs v. L.C.C (1950) at p.369
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judgment different from the inferior court. In that case, it is said that the superior 

court has reversed the decision of the lower court. 

 

c. Distinguishing 
 
 

Distinguishing is the differentiation of one case from another or from an earlier case 

in order for such case to not be followed. 

 

The decision of a court in a case is not a binding precedent for any court in any 

subsequent case if the cases are different from each other in terms of the material 

facts. Where such difference is observed, when the previous case is cited as an 

authority, the court would describe the difference in order to show that the 

principle in the previous case is not applicable. When this happens, it is said that the 

court has distinguished the previous case. 

 

Sometimes, where judges are of the view that an earlier decided case should not be 

followed, a judge will distinguish or differentiate the instant case from the earlier 

one, in order to be able to reach a different decision from the earlier one. 

 

Distinguishing a case is not the overruling of the earlier case, but a mere expression 

of the inapplicability of the earlier case, because of the restrictive nature of the legal 

principle it establishes or because the facts of the two cases are not similar. 

 

13.1 CASES DECIDED PER INCURIAM 
 

 

Per incuriam is a Latin phrase meaning “through want of care”. A case decided per 

Incuriam is a case decided without the normal care of considering and applying 

existing judicial precedents. It also refers to a judgment of a court, which was 

decided without reference to a statutory provision, or an earlier judgment that 

would have been relevant. Consequently such a case cannot operate as a binding 

precedent. 
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In the case of Adisa v. Oyinwola42 the Supreme Court in their exposition of the law 

held that - 

 

"the principle appears to be that a decision can only be said to be per 

incuriam if it is possible to point to a step in the reasoning and show that 

it was faulty because of a failure to mention a statute, a rule having 

statutory effect or an authoritative case which might have made the 

decision different from what it was." 

 

In the case of Buhari v. INEC43, the Supreme Court held that per incuriam in law 

means when a judge gives a judgment in ignorance or forgetfulness of an enabling 

statues or some binding authority on the court. It includes a situation where the 

court forgot to take into consideration a previous decision, which the doctrine of 

stare decisis applies. Such decisions given per incuriam usually contradict a settled 

principle of law by a superior court. It is also a situation where a statute or rule 

having statutory effect or other binding authority, which would have affected the 

decision, had not been brought to the attention of the court. 

 

14.0 JUSTIFICATION FOR THE APPLICATION OF THE DOCTRINE OF 

STARE DECISIS 

 

As already stated by Oputa JSC (as he then was) in Eperokun v University of Lagos44, 

the practice of following the legal principles or law laid down in earlier cases that 

are similar to the case at hand causes laws to be more certain and uniform in 

application. Indeed, a point of law that has been settled by a superior court should 

be followed. It is definitely not proper for an inferior court to refuse to follow the 

 
 
 
 

 
42 (2006) SC.Pt.11 page 47 at page 48

  
43

 (2008) 19 NWLR pt.1120 pg.246 at page 372
 

44 ibid
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decision of a superior court45. A point of law that has been settled by a superior 

court should be followed. 

 

14.1 ADVANTAGES OF THE OPERATION OF PRECEDENT 
 
 

The advantages of applying judicial precedents are encompassed in the Supreme 

Court case of Eperokun v University of Lagos46 but for ease of reference, they are 

detailed below. 

 

1. The doctrine of precedent helps promote consistency and predictability as 

judicial precedent are often rigidly followed. 
 

2. It also prevents judges from making random decisions governed by the 

exercise of their discretion. 
 

3. Situations may arise which are not covered by any statutory rule or previous 

precedent. In applying judicial precedents, judges will be able to consider 

past similar cases or perhaps cases from other countries and make rules for 

the case before them, which can operate as a precedent for future cases. 
 

4. It allows lawyers the opportunity of giving helpful legal advice to their clients 

on the position of the law, including advice as to the merits of their case and 

advice regarding the outcome. This can save litigants money and time in 

court. 
 

5. It promotes fairness, justice and equal treatment for all in that like cases are 

dealt with in a similar way. 

6. Modernising decisions may prompt our legislators to review legislation and 

bring it in line with precedent47. 
 

7. The doctrine allows for new or ‘original’ precedents to be created. An original 

precedent makes legal provision on a matter for which there was previously 
  
45 C.B.N. v. Ukpong (2007) ALL FWLR (Pt. 357) 954 at 966 Paras. C - E (CA)

  
46

 (1986) 4 NWLR (Part 34) 162 at 193
  

47
 For example in the English case of – R v R (1991) – the English Parliament amended the Sexual Offences Act 1956

  

– stating that marital rape is a crime.
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no law. See Gillick v West Norfolk and Wisbech Area Health Authority (1985) 
 

– Where the H.O.L deciding on whether girls under 16 could be prescribed 

contraceptives without parental consent. This issue had never arisen before. 
 

8. It allows judges the opportunity of developing the law – e.g. overruling an 

out-dated precedent. 

 
14.2 DISADVANTAGES OF THE OPERATION OF PRECEDENT. 

 

 

1. Court judgements can be complex and it may be difficult to decide the ratio of 

a case. Indeed some judgments may contain more than one ratio. 
 

2. The system can be very rigid. Scholars have criticized the system for causing 

laws to be too slow to develop. Because of the rigidity associated with the 

application of precedents, situations may arise where the law is unable to 

keep pace with social change and developments occurring in our society. 

Where the law fails to advance and develop, the likely outcome will be that 

portions of our society may feel deprived of important rights of redress. 

Additionally, amongst the international community, it may be the case that 
 

Nigeria’s laws may be lagging behind as a result of our failure to promote 

legal reform. 

3. Because numerous judgements are delivered every year, those desirous of 

knowing the true position of the law may have to sift through various 

volumes of law reports. 
 

4. By using the mechanism of distinguishing cases and other methods of 

departure, judges can avoid following precedents. This causes uncertainty as 

to how cases will be decided and undermines one of the key reasons behind 

having a system based upon past judicial decisions. 
 

5. Where an unjust precedent is established it may have the effect of causing 

grave injustices to be perpetuated in the course of its application. E.g. once 

the Supreme Court sets an unfair precedent, it cannot be overruled unless 
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another case of similar fact goes to the Supreme Court on appeal. This might 

not happen for many years. 
 

6. Judges are generally reluctant to change the law. There is an unwillingness to 

overrule old decisions because overruling operates retrospectively, meaning 

that the principle of law being overruled is held never to have been law. It 

may also have the effect of criminalizing previously lawful behavior. 
 

7. Unlike legislation made by our legislators, law created by judges is backward 

looking i.e. case law is retrospective whilst legislation is prospective. It 

applies to events that occurred before the case came to court. This could be 

unfair in criminal cases where as a result of a judgment delivered, an act that 

was formally legal is then pronounced by the court as illegal48. 
 

8. The doctrine does foster legal dynamism. Because the law is slow to change 

under the doctrine of precedent, it may result in people believing that there is 

little that they can do because it seems just too difficult to challenge the 

current state of affairs and bring about change. 
 

9. Unlike legislation that is made with the benefit of research by interested and 

knowledgeable bodies, there is no opportunity for the judge to commission 

research or consult experts on the likely outcomes of their decisions. Indeed 

judges make their decisions based on the arguments they hear before them in 

the courtroom, which may be limiting in scope. 

 

15.0 ASSIGNMENT 
 

 

1. Study the judgment of Wilkinson V. Downton (1987) 2Q.B. 57 and draw out 

the ratio decidendi of the case. 
 
 
 
 
 
 

 

48 In R v R (1991) the husband had not been acting illegally when he subjected his estranged wife to sexual 
intercourse without her consent.   
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2. Read Chapter 8 of The Nigerian Legal System, by Obilade Akintunde Olusegun 

on Law reporting49. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

49 This lecture note is licensed under a Creative Commons Attribution-NonCommercial-ShareAlike 4.0 
International License  
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