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CHAPTER TWENTY-ONE 

CONSTITUTIONAL TRENDS IN TAX IMPOSITION AND 

ADMINISTRATION IN NIGERIA 

BY  

Abifarin O.*/Aitomun A.O.** & Oladoyin O. O.*** 

Introduction  

A tax is a compulsory contribution to government without 
reference to services rendered or benefits returned. Tax is a form 

of revenue and the term revenue denotes income that does not 
have to be returned. Non-revenue income consists of borrowing, 

which must be returned to the lender after use.1 
A tax is a good one from a revenue stand point if it meets 

four criteria namely: 

1. It should be relatively stable in yield; 
2. It should be predictable in advance; 

3. Economic to collect; and  
4. Should be least irritating to collect from the taxpayers.  

Although taxes may have other objectives than revenue 

such as to discourage or prohibit sale or use of certain products 
like liquor, cigarettes, etc. promotion of economic growth and 

stabilization of the economy but basically taxes serves as major 
source of revenue to any government.2 
Evolution of Allocation of Taxing Powers in Nigeria  

Historical Background 

In political as well as fiscal terms, Nigeria operated a 

unitary system of government until 1946. With the introduction of 
the Richard‟s Constitution in 1946, the regions created were given 
some measure of administrative authority and responsibility. They 
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could only legislate on certain local matters,3 with the sole power 
of taxation being under the control of the Central Government.  

That was the position until 1955 when Sir Louis Chick 

Commission which the recommendation that each of the regional 
legislatures should be given power to legislate on revenue matters 

within their region was adopted.4  Consequently, finance law was 
enacted in the Eastern Region.5 This was followed by the Western 
Region Income Tax Law.6 

The aftermath of that decision was the appointment of 
Raisman Commission. One of its terms of reference was a 

recommendation which would amongst other things secure “that 
the maximum possible production of the income of Regional 
Governments to levy and collect”. The Commission‟s 

recommendations were accepted and embodied in the 1960 
Independence Constitution. 

The Constitution7 had two legislative lists, concurrent and 
exclusive lists, with provision for resolution in case of 
inconsistency in relation to matters in the concurrent legislative 

list in favour of the Federal Government.  
During the period of the military rule between 1966 and 

1979, there were a lot of changes in the contents of each list. 
Export Duties and Sale Tax on agricultural produce were 
abolished, poll taxes were brought to a uniform level throughout 

the country; a standardized personal income tax rate throughout 
the country thereby removing the state‟s power to vary the rates. 

Pools betting, Casino and Gaming Taxes were also abolished.  
The consequence of these measures was the increased 

dependence on the state governments for the revenue on the 

Federal Government to over 70% in the period 1964-1977. 
 

                                                 
3 This was as a result of the 1951 Constitution. 
4 The Report of Fiscal Commission Cmd 481.  
5 No.11 1958 Cap.53 Laws of Eastern Region.  
6 Cap.48, Laws of Western Region.  
7 S.70 of the 1960 Constitution. 
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Taxing Powers under the 1979 and 1999 Constitution 

Section 4 of the 1999 Constitution gives the Federal 
Government exclusive jurisdiction to make law in respect of 

matters set out in part 1 of the Second Schedule to the 
Constitution.8 The Federal Government can also legislate in 

respect of matters contained in part II of the same Schedule to the 
extent stated therein.9 It also empowered the F.G. to make laws in 
respect to certain matters in the corpus of the Constitution. 10 Note 

that Section 4 is the same in the 1979, 1989 and 1999 
Constitutions. 

The same Section 4 also gives the state power to make 
laws in respect of any matter whatsoever provided such is neither 
on the Exclusive Legislative List nor specifically allocated to the 

Federal Government on the Concurrent Legislative List. It must 
also not fall within the legislative power of the government in 

accordance with any provision of the Constitution.11 The result is 
that the power to impose any tax not expressly allocated to the 
Federal Government is within the legislative competence of the 

states as residual matters.  
Items 16, 25, 58 and 59 of the exclusive legislative list, 

give the Federal Government exclusive power to levy customs 
and excise duties, export duties, and stamp duties respectively. 
Item 58 also empowers the Federal Government to impose tax in 

respect of income, profits, and capital gains. In addition, Item 62 
gives the Federal Government power to impose tax on inter-state 

and international trade. 
The 1979 Constitution however introduced some changes 

as compared with the previous arrangement of legislative taxing 

power under exclusive legislative list to the 1979 Constitution. It 
gave the Federal Government the exclusive power to impose tax 
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on stamp duties and income, profits and capital gains respectively. 
The only qualification is in Item D of the concurrent legislative 
list which provides in paragraph 7 that:  

“In the exercise of its power to impose any tax on 
duty on: 

(a) Capital gains, income or profits of persons 
other than companies; and  

(b) Documents or transactions by way of stamp 

duties. 
The National Assembly may, subject to such condition as it may 

prescribe, provide that the collection of any such tax or duty or the 
administration of law imposing it shall be carried out by 
government of a state or other authority of a state.  

Where an Act of the National Assembly provides for the 
collection of tax or duty or capital gains or profit or the 

administration of any law by authority of a state in accordance 
with paragraph hereof, it shall regulate the liability of persons to 
such tax or duty in such manner as to ensure that such tax or duty 

is not levied on the same person by more than one state. 
The wordings of Section 4 show that taxes on income, 

profits or capital gains and stamp duties are exclusive to the 
Federal Government. Only the Federal Government can legislate 
on the imposition, collection and administration of any tax or duty 

envisaged under item D paragraph 7 and 8 of the concurrent 
legislative list. Paragraph 7 only permits the National Assembly to 

delegate the function of collecting and/or administrating the tax to 
the states but this has to be by an Act of the National Assembly. A 
critical examination of S.4(4)(a) of the 1979 Constitution in 

conjunction with Item D paragraph 7 and 8 on the concurrent 
legislative list makes it clear that there is no area of concurrent 

jurisdiction between the states and the Federal Government on 
these matters. What we have is merely a stipulation of special 
exclusive power and executive function of the Federal 

Government and state government respectively.  
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While the above has not posed much interpretational 
problem, the meaning and scope of paragraph 9 and 10 of the 
same item has been a matter of controversy. 12 Some people have 

argued that under a Federal System, the sovereignty is retained by 
the state and one of the virtues of sovereignty is power to impose 

tax. 
The other argument is that the states have no power to 

make law on any tax. They are only empowered to collect on 

behalf of the Federal Government. This view seems to be 
inaccurate in view of the provisions of the Constitution. The 

Constitution did not in any place expressly preclude the states 
from legislating on tax matters. The provisions dealing with 
taxation on the exclusive list is not exhaustive. The 

inexhaustiveness of the list gives the impression that the states can 
legislate under the residual power on areas not covered by the list. 

This brings to mind the sales tax imposed by various states in the 
federation.13 Some writers following the decision in Aberaugba14 
have argued that the states do not have power to impose tax. Dr. 

Okorodudu a protagonist of this view drew her view from the 
provisions of Item 61, 66 and 67 of the exclusive legislative list 

(1979). With due respect, this does not accurately represent the 
law especially bearing in mind the Supreme Court decision in 
Aberuagba‟s case. 

The effect of the provision of Section 4(7) of the 1979 
Constitution read with Item D paragraph 9 which empowered the 

state governments to make law on any tax is to give certain taxing 
powers to the state governments. Paragraph 10 of Item D even 
goes further to empower the state to delegate the provision for the 

administration of the law providing the collection to the local 
government. There is nothing in this paragraph to show that the 

                                                 
12 Ibid.S.4(4)(b).  
13 S.4(7)(a),(b),(c) of the 1979, 1989 and 1999 Constitutions. 
14 Dr. Okorodudu, Analysis of Federal and State Taxing Power State Sales Tax Law 

No.7 of 1982. 
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state needs the consent of the Federal Government before 
delegating the duty to the local government. In essence, it means 
the state government can legislate on any matter that is not 

expressly given to the Federal Government.  
The question as to the validity of Sales Tax Law came up 

in the case of Ayinke Aberuagba and 7 Ors v. A.G. State 16. The 
questions for consideration in the case were: 

1. Whether the omission to include item 38 of the 1960 in the 

Exclusive Legislative List in the 1979 Constitution shows 
intention to regard the sales tax law as a residual matter 

and whether the power to legislate on all fiscal subjects 
has been vested in the Federal Government.  

2. Whether the tax imposed under the sales tax law is an 

excise duty within the meaning of that term in item 15 of 
the Exclusive Legislative List.  

3. Whether the enactment of the sales tax law is an exercise 
of power with respect to Trade and Commerce in item 61 
of the Exclusive Legislative List.  

4. Is the sales tax valid constitutionally in so far as it imposes 
tax on purchaser of taxable goods? Etc.  

The court‟s view is that sales tax falls within the provision 
of item 61 of the Exclusive Legislative List. Therefore, it is 
unconstitutional. It is respectfully submitted that this does not 

accurately represent the law. Item 61 deals with regulation of 
trade between states in Nigeria and between Nigeria and foreign 

country. As long as a sales tax law does not go into the area of 
regulation of trade, (whether interstate or international), it will be 
valid. Item 61 cannot be interpreted under any legal imagination 

to cover sales tax law. The Constitution drafting committee even 
recommended that the states should have taxing power on “Sales 

or Purchases taxes except on commodity so designated by the 
government”.15 This shows that the committee intended to regard 
sales tax law as a residual matter. The Supreme Court in the above 

                                                 
15 Attorney General of Ogun Stte v. Aberuagba (1985) NWLR (pt.13) 395 at 439. 
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case also restated its position in Aberuagba‟s case that Federal, 
State and Local Government have varying jurisdiction to make 
law on taxes. 

The court answered question 2 in affirmative. The answer 
is correct but it is based on wrong reasoning. A properly imposed 

sales tax can never be regarded as excise duty. The Ogun State 
Sales Tax Law would be unconstitutional and void in so far as it 
imposes a sales tax on a manufacturer or wholesaler. It is in 

conflict with the constitutional power of the National Assembly 
under items 18 and 61. In as much as it makes an attempt 

indirectly to regulate interstate commerce by imposing tax on 
certain products entering the state, it is unconstitutional.  

There has been a lot of controversy as to whether the 

imposition of sales tax has the effect of controlling prices. In fact, 
Productivity, Prices and Income Board (PPIB) warned the states 

that they were to seek their consent before levying sales tax. Sales 
tax law does not come under item 61(e) as we discussed. Prices 
are different from taxes. Whilst prices are voluntarily accepted, 

taxes are burden imposed on taxpayer by the government. So the 
imposition of tax on any controlled commodity by the states and 

the collection of such tax on their behalf by companies who may 
be manufacturer or wholesalers or distributors is not in any way a 
violation of price control. The argument that the imposition of 

sales tax could have inflationary effect is not a constitutional 
matter but an economic one. The economists have dealt with it by 

saying that imposition of tax is one of the effective ways to curb 
inflation. 

The duty of the PPIB is price monitoring and cannot under 

its enabling Act exercise power of control on sales tax as it 
attempted to do in its warnings. Any attempt by the PPIB to 

exercise control on the prices of commodities not enumerated in 
the price control Act No.30 of 1977 will be ultra-vires. 

The states can impose tax on a company or any other body 

corporate as long as the tax is not on the incorporation, regulation 
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and winding up of companies. Nothing prevents a state from 
imposing taxes on the benefit enjoyed by the company within the 
state in form of social services provided such is not in the nature 

of income, profits or capital gains tax.  
States in a Federal setup are “sovereign” though they are 

subject to the central sovereign. If anything done by the state does 
not weaken the Federal Government; or a state does not seek to be 
more powerful than the central government; it will be wrong to 

say that the states can not legislate on tax matters. Taxation, being 
one of the attributes of sovereignty, the state still retains that 

attribute. It can impose tax so long as it is not a federal or is not 
contrary to any constitutional provisions.  

However, it must be noted at this juncture that Section 4 of 

the Constitution was suspended by Decree No.1, 1984. Section 
2(b) of the Decree now gave the governors power to legislate on 

any matter in the concurrent legislative list relating to Federal 
legislative powers set out in the second column of part II of the 
Second Schedule to the Constitution. This to some extent has 

enhanced the taxing power of the states especially under military 
regimes. 

Tax Administration under the Constitution  

Tax administration means collection and transmission of 
taxes to the appropriate treasury of government and this includes 

supervision, control and monitoring of the collection process.  
The Federal Government established the Federal Ministry 

of Finance and the Federal Board of inland Revenue to administer 
and coordinate collection of taxes in compliance with Section 4 of 
the 1999 Constitution and items 16,25,58,59 and 62 part I of the 

Second Schedule while the State Board of Inland Revenue for the 
state and Federal Government under items D7-10, that means 

apart from the state, item D7-10 also makes State Ministry of 
Finance and State Revenue Commission to serve as conduit pipes 
through which the Federal Government can collect its revenue.  
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However, the collection of taxes by the Federal, State and 
Local Revenue Officers had been fraught with many difficulties in 
Nigeria. These difficulties stem out from the fact that the Revenue 

officers who are civil servants saddled with the responsibilities of 
collection, assessment and administration of taxes often divert the 

tax, embezzle it or misappropriate it and these passed undetected 
because of collusion and connivance of the appropriate officers 
who are to check these fraudulent practices; hence, the various 

prosecution of Revenue officers by the state governments of 
Kaduna, Lagos, Kwara, Niger, etc. in recent times. Apart from 

complicity on the part of revenue officers, illegal tax avoidance 
and tax evasion are much more prevalent because tax collection is 
not directly connected with salaries since government gives 

annual or monthly subvention to ministries and departments for 
capital and recurrent expenditure and the state budget rely heavily 

on the Federation Account and this has crippled the activities of 
states because of the resultant little or no internally generated 
revenue. 

Accelerated Revenue Generation Programme  

The introduction of the concept of Accelerated Revenue 

Generation Programme since 199516 in most states of the 
Federation has tremendously improved the revenue of states. This 
programme involves engagement of revenue collection 

consultants. The programme should be encouraged by the Federal, 
State and Local Governments because of its many advantages. 

The consultant collects these taxes on commission basis. He 
spares nobody nor business organization, no matter how big or 
multinational in nature, and this has greatly reduced tax avoidance 

by connivance or collusion and tax evasion. It is the effectiveness 
and the efficiency of the programme that has made many 

Nigerians who were hitherto evading tax or under assessed to 
criticize the programme. 
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The inept and inefficient revenue officers are not left out 
in the criticism. Where the revenue officers can never reach or 
never attempted to reach, these consultants were there. They have 

no sacred cow and they were not asking for more than the legally 
due tax and therefore they were not extorting nor exploiting. Even 

where there are evidences or allegation of extortion or 
exploitation, the aggrieved person or organization can protest by 
going to court or tax appeal tribunal that would review the 

complaint and come out with a decision.  
The oil revenue which has hitherto been the main stay of 

the economy was complemented by proceeds of tax paid by 
taxable adults and organizations. The consultant keeps proper 
records of the tax and they check fraud by regular transfer of staff 

and prompt and constant discipline of those that erred.  
Another way of checking fraud is the direct remittance of 

the taxes to the Account of government in the bank. The 
programme was also computerized in addition to good and 
efficient transportation network coupled with adequate and well-

trained personnel. 
Constitutionality of Tax Consultancy 

Another problem raided by the critics of tax consultancy is 
the legality or constitutionality of engaging tax consultants to 
collect taxes in place of a well-staffed Federal or State Board of 

Inland Revenue. No part of the 1979 Constitution or the current 
1999 Constitution preludes the Federal, State or Local 

Governments from engaging tax consultants. Section 80(1) and 
120(1) of the 1999 Constitution do not restrict collection of taxes 
to revenue officers alone either at federal, state or local level.  

Even the Federal Government took the lead by contracting 
collection of tollgate and customs and excise duties from Nigeria 

ports to consultants and so also some local governments 
contracted collection of tenement rates to estate valuers and 
agents. Therefore the state government also has the legal right to 

contract collection of taxes to consultants either under the residual 
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power or incidental power clause in the constitution. The state 
should only effectively monitor, and supervision of the consultant 
and tax appeal tribunals should be set up to look into complaints 

that may emanate from over-assessment of taxpayers. 
The ARGP is a novel ideal, which should have statutory 

backing just as Pay As You Earn (PAYE) and Value Added Tax 
(VAT) designed and innovated by Nigerians17 were also accepted 
and promoted by Government. Our dependence on oil revenue (a 

monolithic economy) which is sometimes subject to the trends in 
the International Oil Market (OPEC) is dangerous and unhealthy. 

A better alternative that will create a tax paying culture in Nigeria 
can only be done through these laudable projects.  

As it is today in Nigeria, it is only the civil servants that 

are paying taxes regularly and as at when due because the 
principle of Pay-As-You-Earn (PAYE) deducts tax at source, but 

others in the private sector do not pay or what they pay are not 
remitted to the tax authority and the tax authority does nothing 
about it because it has no means of reaching them. The revenue 

department for logistic reasons lacks vehicles, adequate record, 
personal and other infrastructural facilities to go out to assess 

people and collect their taxes and Nigerians are not yet patriotic 
enough to declare their income and pay their taxes promptly as 
provided in Section 24(f) of the 1999 Constitution. It will make 

both small and large scale businesses concerned including 
professional consultants to pay taxes as and when due.  

The condemnation of the system of states Accountants 
General, Auditors-General and Chairmen of states Boards of 
Inland Revenue is misplaced because it shows their ignorance and 

that they do not appreciate the rationale of the concept.  
The concept did not divest either the Accountants-General, 

Auditors-General and Chairman of Revenue Commissions of their 
constitutional duties under Sections 85-87, 125 and 127, but rather 
they become the organs of control, supervision and monitoring. 

                                                 
17 Aberuagba‟s case 
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Another factor these officers should bear in mind is that there is a 
lot of difference between generation of revenue and appropriation 
of revenue. The function of Auditors-General and Accountants-

General is more appreciated in budget implementation.  
From the foregoing, there is no much ado about the 

Accelerated Revenue Generation Programme but rather a 
concerted effort should be made by all and sundry to make the 
programme a model for Africa, Asia, Caribbean and other 

countries of the world who are cash crunched in the depressed 
world economy. Taxation is a veritable means of economic 

development and stabilization but the need for seasoned and 
skilled tax administrators cannot be over-emphasized before any 
meaningful economic development can be attained.  

The Government should also endeavour to utilize 
taxpayer‟s money to meeting the needs of the people, which are 

good roads, portable water supply, electricity, healthcare delivery 
and populist housing scheme to alleviate their housing problems. 
There should also be a periodic review of remuneration of public 

servants in order to motivate them and make their remuneration 
commensurate with the inflationary trends in the economy. It is 

not enough to go and collect taxes only for the taxes to end up in 
the pocket of few privileged individuals called rulers or 
government officers. That itself will not justify the efforts of the 

consultants. This is the very important area where the 
Accountants-General and Auditors-General can make meaningful 

impact by performing their constitutional duties diligently and 
honestly rather than pertinence. 
Triumph of the Accountants-General and Auditors-General 

As a result of the pressure mounted on the Federal 
Government by Accountants-General and Auditors-General, the 

Federal Government promulgated Taxes and Levies (Approved 
list for collection) Decree No.21 of 1998.  

By this legislation, the Federal, State and Local 

Governments are barred from employing the services of persons 
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(otherwise known as tax consultant) outside the appropriate tax 
authorities (which include the Federal Board of Inland Revenue, 
the state Board of Inland Revenue, the Local Government 

Revenue Committee, a Ministry, Government Department or any 
other government body charged with responsibility of assessing or 

collecting the particular tax) in the assessment or collection of 
taxes and levies. 

Section 2 of the Decree prohibits mounting the 

Roadblocks in any part of Nigeria for the purpose of collecting 
any tax or levy. 

By the provision of Section 3 of the Decree, a person who 
contravenes Section 2 there of its guilty of an offence and liable 
on conviction to a fine of N50,000.000 or imprisonment for 3 

years or to both fine and imprisonment. The Decree took effect 
from 30th September 1998. Suffice it to say that in spite of the 

Decree, some states still retain the services of these tax 
consultants because of its overwhelming advantages and various 
road blocks are still mounted throughout Nigeria by these 

consultants in order to collect taxes on agricultural products.  
It has been held that local government cannot legislate and 

impose tax on items not listed in part III of the Taxes and Levies 
(Approved list for collection) Decree No.21 1998 and the Fourth 
Schedule of the 1999 Constitution. The 1999 Constitution has 

clearly set out the relevant guideline for determining the legal 
scope of the areas, which the tiers of government within our 

federal system may or may not operate.18 Local government as 
one of the tiers of government within our federal system has a list 
of items, which it is empowered to legislate and impose tax on. It 

cannot collect or demand taxes or levies outside the areas 
specified in the Fourth Schedule to the 1999 Constitution. The 

court also held that by the provision of Section 2(2) of the Decree 
No.21, the local government or any person appointed by it has no 

                                                 
18 Report of the Constitution Drafting Committee Vol.II 1976 p.134. 
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power to mount roadblocks for the purpose of collecting any tax 
or levy. 

In the light of the statute and the judicial blessing it has 

received, it is suggested that each tier of government rather than 
resorting to self-help by mounting roadblocks, sealing up of 

business premises, detention or seizure of property or vehicle of 
any tax defaulter, should set up revenue courts or mobile revenue 
courts that will have the power to look at each case on its merit 

and be able to dispense justice dispassionately by either granting 
concessions, imposing fine or defaulters or allowing installment 

payment of taxes or levies. 
Conclusion 

The Decree should be repealed by the National Assembly 

without delay since the Federal Government is now emphasizing 
internal generation of revenue by both state and local 

governments for survival, there should be no obstacle to this drive 
by the state and local governments. Such a Decree will deter the 
progress of the two tiers of government. Zero allocation to local 

government is now a common phenomenon. The only way to beef 
up the revenue of local government is to remove any obstacle that 

will impede its revenue generation drive via the use of tax 
consultants and the aspect that relates to violation of human rights 
like mounting roadblocks should be repealed.  

 


