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FOREWORD 

 When I was consulted to write the foreword of this book on commercial law, I was considering what the 
author has to add to the several books already written on the subject by both foreign and local authors. But 
when I read through the book, I saw a new approach, current laws and judicial authorities on all the 
subjects covered by the book. 

 Chapter one of the book traces the origin of commercial law to the Lex mercatoria era in 1601, the 
book also successfully explained what commercial law is about, its contents, scope and purpose. In chapter 
two to four, the author exhaustively discussed the sale of goods law otherwise known as consumer 
protection law and other consumer protection laws while chapter five and six treated partnership law with 
reference to part B of Companies and Allied Matters Act of 2004. Chapter   seven and eight discussed the 
law of agency while nine and ten discussed hire purchase and credit sale transactions as regulated by Hire 
Purchase Act of 1965 as amended. The author made far reaching recommendations for the amendment of 
these laws in line with the current economic realities in Nigerian.  

 Chapter eleven – fourteen discussed in detail the Nigerian Tax Laws. While chapter s fifteen to 
twenty cover Nigeria legal system, negotiable instruments, law of contract, guarantee and carriage of 
goods. In all, this book covers many subjects in commercial law. It is recommended for Law students., Law 
Teachers, Legal Practitioners, Business Students and the Business Community. It is also a worthy effort 
that should be encouraged by all and sundry. 

Prof .Olusoga Olopade 

LLB, LLM, BL, M. Pet. Inst. London. 

 Professor of Medical Law 

 Faculty of Law,  

Lead City University, Ibadan, Nigeria. 

.  
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PREFACE 

This book represents an attempt to update, the fast growing and dynamic law of the merchants otherwise 
known as commercial law, business law or mercantile law. This title of the book “Lex mercatoria”  is 
specially chosen in order to link the past with the present so as to be able to chart a new course for the 
future in this era of internet, ICT and globalisation. 

 Lex mercatoria, traces the origin and development of commercial law, its contents, scope and 
inter/intra relationship and interdependence. However, the book does not pretend to cover the vast 
province of commercial law. The book strive to meet the growing needs of students of commercial law, law 
teachers, legal professionals and businessmen anywhere. 

 The author wishes to appreciate the tremendous assistance and encouragement received from 
Professor Olusoga Olopade and Dr  Yerima T.F, the acting Dean. To my other colleagues in the Faculty I 
say thank you. Same goes to my students who are not only friendly but appreciative of every effort at 
imparting current and contemporary legal knowledge in them. 

. My special thanks go to Leonard Abbah and  Ayeni Adekunle who typset this work diligently. And lastly 
but not the least, I thank my dear wife Mopelola, for her usual and unequalled support. 

 Above all, I will like to appreciate and commend the Chief Academic Officer and Chief Executive of 
the University Professor Hassan Isah and his management team for creating a conducive academic 
environment for scholarship. 

Olufemi Abifarin,  

Department of Jurisprudence and International Law,  

Faculty of Law,  

Kogi State University, Anyigba. Nigeria. 
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CHAPTER ONE 

Commercial law is notoriously difficult to define but it must be defined so as to make it easy for us 
to chart a course in the subject. Commercial law can be defined as law relating to commercial activities 
especially transactions concerned with supply of goods and services and the financing thereof1 or the 
totality of law‟s response to the needs and practices of the mercantile community. 2 

 Commercial law is a pragmatic fact based subject and its contents may change and develop as 
commercial practices and activities change from time to time. In common law jurisdiction, commercial law 
has been restricted or confined to subjects like Law of Agency, Sale of Goods Law, Hire Purchase 
Negotiable Instrument and Partnership Law. Although other subjects like Company Law, Taxation, 
Contract, Arbitration, Banking and Insurance are also in commercial law class but for purpose of further 
exposition in them, they are treated as separate subjects. 

 In order to accommodate commercial activities, commercial law draws on principles from a number 
of different areas of jurisprudence such as contract law, tort, property law, equity and trusts etc. A definition 
of commercial law based on its content is therefore doomed to fail. 

Interrelationship of Commercial Law 

 The principle of contract law is the foundation of any commercial transaction. An agent arranges 
the transaction, this involves or put into play the law of Agency. The sale and supply of goods which 
includes sales, negotiation of price, payments and delivery of goods are regulated by sale of goods law. 

 The transaction must be financed and this will necessarily bring into bear financing, Credit and 
security, bill of exchange and other negotiable instruments (Banker/ Customer relationship). Protection of 
the transaction is also very important and this leads to the involvement of contract of insurance in 
commercial transactions and finally resolution of commercial disputes is the major concern of law of 
Arbitration. 

 The parties to the contract of sale can be an individual or sole proprietor, a partnership or a firm or 
a company. This brings into focus law of business associations namely partnership and company laws. 
Taxation is also involved because the state provided the enabling environment for commercial activities 
and consequently it must raise tax to sustain it. 

Purpose of Commercial Law 

The purpose of commercial law is facilitation of commercial activities therefore, it has to be guided 
by certain principles such as certainty, predictability ,respect for party autonomy, recognition of the customs 
and practices of the mercantile community and of course flexibility in order to accommodate changing 
practices. Value of fairness and good faith is another important aspect of commercial law. 

 

 

                                                           
1
 Robert Bradgate, Commercial Law, 3

rd
 ed. Butterworths, London 200PI. 

2
 Ibid. 
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Evolution of Commercial Law 

Commercial law has its root in the Lex Mercatoria (Law Merchants) developed in the medieval 
times. At that time much trade was carried on at fairs, in addition, much of it was of an international 
character. Merchants from all over Europe traveled with their goods to fair all over the continent, the 
importance of trade and the need to respect the rights of foreign merchants was acknowledged by the 
Magna Carta which provided that all merchants shall have safety and security in coming into England and 
going out of England and in staying and traveling through England. 

Merchants trading at the fair formed a close-knit community. When disputes arose among or 
between merchants, they needed some means of settling the disputes quickly or swiftly. Such disputes 
were therefore settled at special courts which decided cases quickly and according to the custom and 
practices of merchants. 

Instead of lawyer-judges, cases were decided by juries composed of merchants, presided by a 
judge drawn from the mercantile community and these courts may be regard as similar to the modern day 
arbitration tribunals. 

Since trade was international in nature, the courts decided disputes according to the custom of 
merchants and mercantile courts. Different countries would decide cases according to the same principles 
and this came to be known as “Lex mercatoria”. This became the law universal throughout the world as at 
the 15th century. Many of the principles of the “Lex mercatoria” differed from those of the general common 
law. 

In fact the legal recognition of such important commercial document, such as, bill of lading and bill 
of exchange dated back to the Lex mercatoria era. By the 17th century, the competition between the courts 
for business ultimately led to the common courts especially the Kings bench taking over much of the 
business of the mercantile courts together with the customs and practices such that by 1628 court noted 
that the lex mercatoria is part of the law of the realm. The eventual codification of law in England led to the 
absorption of the lex mercatoria into  the national law thus making it to loose its international character. The 
codification of these laws was largely influenced by Lords, Chief Justices, Holt and Mansfield. These jurists 
also ensured harmonization of lex mercatoria into the common law rules. 

It must also be emphasized that the codification was not done into one single enactment but rather 
they were embodied in individual statutes dealing with individual areas e.g. Bills of Exchange Act 1882, 
Factors Act 1889, Partnership Act 1890, Sale of Goods Act 1893, etc. The strength of this codification is 
indicated in the fact that many of these statutes provided model legislation in other part of the common law 
world. 

The process of harmonization of international commercial law has led some to talk of a new Lex 
mercatoria. It is common to find arbitration clauses in commercial contracts which empower the arbitrator to 
decide disputes arising from the contract in accordance with Lex mercatoria rather than any national law. 
Although the new lex mercatoria before it can be effectual must be incorporated to the national laws. 
However, the point been made here is that arbitration which started with commercial law is still a very 
important feature of commercial law. 
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SALE OF GOODS LAW IN NIGERIA 

Sale of goods in Nigeria is governed partly by statute, partly by common law and equity and partly 
by customary law. 

It is important to note at the onset that sale of goods was not a new phenomenon in Nigeria and it 
was not an invention by England 3  but Nigerians and by extension Africans have been engaging in sales 
and exchange of commodities, products and farm produce in their own way. Trade by barter was the 
original mode of commercial transaction indigenous to Nigeria and other part of Africa. This was followed 
by use of cowries shell as medium of exchange which represented the modern day money. The era of 
trans-Sahara trade and slave trade is still fresh in our memories. 

Colonization and the consequent reception of English law only modified and modernized the 
system but did not constitute an entire innovation. Thus  ,it is wrong to say that sale of goods was an 
innovation of the British to Nigeria. 

Having said this much, we shall now go on to consider the various laws governing sale of goods in 
Nigeria. Sale of goods laws in Nigeria is not uniform. 4  

1. Eastern and Northern Nigeria operate Sale of Goods Act of 1893 which is an English Statute of 
general application since it is a pre 1900 law. 

2. Western Nigeria and Midwest operate Sale of Goods Law of western Nigeria 1959. 
3. Lagos State operates Sale of Goods Law  1973 . However, it must be noted that there is no 

much difference between those laws and the 1893 Act. The only difference is local adaptation 
and the change of name or nomenclature. Today, each of the 36 states of the federation has 
its own sale of goods law. 

Effectiveness of the Act 

1. Illiteracy of Nigerian has made the enactment to be either dormant or irrelevant in our daily 
transaction. 5 

2. Secondly, most sales take place in our local markets which are largely controlled by local custom. 
Individual buyers and sellers openly strike oral bargains and the goods examined, paid for and 
delivery effected simultaneously without contemplating court action. 

 In other cases bargaining may be effected on personal basis and should the goods bought and 
sold not satisfy the customer in one way or the other, this can be made good when next he calls. Because 
of mutual trust and confidence very few cases went to court apart from the fact that retailing business was 
prominent as a result of lack of manufacturing activities. The recent socio-economic change as a result of 
industrial revolution and globalization would be borne in mind in the course of the study. 

What Constitutes a Contract of Sale? 

S. 1(1) of the 1893 Act defines a contract of sale as:- 

                                                           
3
 Nigerian Commercial Law, Dr. K.I. Igweike. 

4
 Sale of Goods Law, Attiyah.Pitman Britain 

5
 Ibid. 
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A Contract whereby the seller transfers or agree to transfer the property in goods to the  buyer for a 
money consideration called the price. 

 From the definition two types of contract are distinguishable namely (a) Contract transferring 
property and (b)  A contract agreeing to transfer property in the goods. The distinction becomes clearer 
when you read section 3. 

Section 3 says:- 

                  Where under a contract of sale, the property in the goods is transferred from the seller to the 
buyer, the contract is called a sale but where the transfer of the property in the goods is to take place at a 
future time, or subject to some condition thereafter to be fulfilled, the contract is called an agreement to sell. 

 According to section 4 an agreement to sell becomes a sale when the time elapses or the 
conditions are fulfilled subject to which the property in the goods is to be transferred. 

 From the above, analysis, sale of goods is a contract between buyer and seller, it is the transfer 
of property that makes the contract complete, and not any lesser right like mere possession and it also 
distinguishes between outright sale and an agreement to sell- see Odumade vs Antonio Rossek6 and 
Talabi vs Mandillas Ltd. 7 

Distinction Between Sales and Other Contracts 

 There are other contracts similar in nature to sale but are not sale in substance therefore, it is 
necessary to distinguish these types of transactions from sales. 

Sale and Hire Purchase 

 Contract of the hire purchase is a bailment of goods coupled with an option to the bailee (hirer) to 
purchase the goods when certain stipulated conditions have been satisfied. This option may or may not be 
exercised and until it is exercised there cannot be a contract of sale of goods. Bailment and hiring is the 
basic contract, option to purchase, which may or may not be exercised distinguishes the contract from 
contract of sale. 

 Majekodunmi vs. Joseph Daboul Ltd8 P and D entered into an agreement for the sale by the 
latter to the former of fourteen lorries for the sum of £ 50, 000.00. £20,000 Of this was to be paid as deposit 
and the balance payable on twelve monthly instalments. The parties also agreed inter alia that the fourteen 
lorries will be handed over to the plaintiff at the completion of the instalmental payments. A Lagos High 
Court held that the transaction between the parties was a conditional agreement of sale and not a hire 
purchase agreement as contended by the defendant. 

                                                           
6
 1962 All NLR 98. 

7
 1976 3 pl 1 OYSC 79. 

8
 1973 CCHCJ 161. 
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  In Amao vs Ajibade and 3 others9 An Ibadan High Court held a similar transaction to be one of 
sale rather than hire purchase despite the use of the words purchase and hire purchase in the embodying 
document.  

Sale and Exchange 

 An exchange is the transfer of the property in goods for other goods rather than for a money 
consideration. It is therefore the price, the money consideration paid by the buyer for the transfer to him of 
the property in the goods which distinguished a contract of sale from that of pure exchange. However, there 
can be a contract of sale where by the price is paid partly in money and partly in kind or other goods. Thus 
in Shedon vs Cox10 a contract for the transfer of the property in a horse in exchange for a mare and forty 
guineas plus five more of the horses as suitable, was held to be a contract of sale and not exchange. 

In Aldridge vs. Johnson11 

Where fifty-two bullocks were exchange for hundred quarter of barley with the deference in value to be 
made up in money payment, it was held to be a sale and not an exchange. 

Sale and Bailment 

 Bailment is an agreement under which goods are delivered or transferred by one party the 
(bailor) to another the (bailee) on terms that the goods be returned to the bailor or transferred to the third 
party or dealt with in accordance with his instructions. Usually, the property in the goods is not intended to 
and does not pass to the bailee on delivery of the goods to him. Where however, the contrary is the case, 
the transaction should be a sale and not a bailment. In South Australia Insurance Co vs Randell12 Sir 
Joseph Napier stated “ whenever there is a delivery of property or a contract for an equivalent in money or 
some other valuable commodity and not the return of an identical subjects in its original form or an altered 
form there is a transfer of property for value, it is a sale and not a bailment. 

Sale and Skill, Work, Labour and Material 

 Where the contract is such that the apparent seller himself manufactures, produces the goods 
and particularly if he does so with materials or parts thereof and or specifications supplied by the apparent 
buyer, the issue usually arises as to whether such contract is one of sale or skill and labour or work and 
materials. The approach to this problem was laid long ago in the case of Lee vs. Griffin13 where it was held 
that a contract to make a set of artificial teeth to fit the mouth of the employer was a contract of sale of a 
chattel and not a contract for work, labour and materials. But if the real substance of the contract is the 
performance of work by A to B for money consideration, the contract for skill labour and material will be 
inferred.   

Sale and Loan and Security 
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 S. 61(4) of the 1893 Act provides that “The provisions of this Act relating to contract of sale do 
not apply to any transaction in the form of a contract of sale is intended to be operated by way of mortgage, 
pledge, charge or other security. 

 In spite of these provisions, parties sometimes purport to enter into contract of sale with the 
intention that it should operate as security for loan on money or vice versa. 

 In considering such transactions the courts insist that the substance and not merely the form or 
the label chosen by the parties should be examined in order to decide what type of transaction is 
encompassed. Jajira vs. Northern Brewery Co. Ltd. 14 

Capacity of the Parties to a Contract of Sale 

 S. 2 of the 1893 Act provides that capacity to buy and sell is regulated by the general law 
concerning capacity to contract and to transfer and acquire property provided that where necessaries are 
sold and delivered to an infant or minor, or to a person by reason of incapacity or drunkenness is 
incompetent to contract he must pay a reasonable price therefore. 

 Necessaries here mean goods suitable for the condition in life of such infant or minor or other 
person and to his actual requirements at the time of sale and delivery. 

Form of Contract of Sales 

 No formality is required in a contract of sales. It can be in writing, by word of mouth, or partly in 
writing and partly by the word of mouth and it may be implied by the conduct of the parties. See section 3 
Sale of Goods Act 1893. However, some contract of sale may be required to be done in writing e.g. sale of 
land, Hire purchase  or credit sales. 

Subject Matter of the Contract of Sales 

 The Subject matter of the contract of Sale may be the goods, the property in which the seller 
transfers  or agrees to transfer to the buyer or the price the money consideration which the buyer provides 
in exchange for the transfer. 

1. Goods 
 S. 62(1) defines as including all chattels personal other than things in action and money, 
enablements, industrial growing crops and things attached to or forming part of the land which are agreed 
to be severed before sale under the contract of sale. Sale under the Act by this definition excludes sale or 
leases of land or interests in land and choses in action such as shares or bills. 
 There has been problem of correct interpretation of this section because vegetation  or cash 
crops grown and attached to the land has been held to be a subject matter of sale under the Act, Kursell vs. 
Timber Operators and Contractors Ltd15:- cutting of timber from a piece of land for 15 years was held to be 
a contract of sale. 

 Howe vs. Coupland16 - Sale of potatoes to be grown was held to be contract of sale of goods. 
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Goods may be existing goods or future goods. 
a. Existing Goods: Goods owned or possessed by the seller at the time of the contract of sale. 
b. Future Goods: Goods to be manufactured or acquired by the seller after the making of the contract   
 of sale or existing goods the property in which the seller has not yet acquired at the time of the 
 contract. That is where the seller has acquired some existing goods e.g. unascertained goods but 
 the property in them has not passed to him before he sold to the sub buyer. 
c. Specific  Goods: Goods which are identified and agreed upon at the time of the contract of sale. 
d. Unascertained Goods: Goods which are not defined but which are goods identified by description 
 only such as a pound of milk, or a carton of beer. 

 This distinction is very important in regard to the application of the law relating to perished goods 
and in passing of the property in the goods sold. In Ajayi vs. Eburu17.  The court held that a sale of gold 
dust in form of trinkets, lockets, earrings and chains was a contract of sale of specific goods within the 
meaning of the Act and not for the sale of unascertained good. 

Also in Howell vs. Coupland Supra 

A sale of 200 tons of potatoes to be grown on a particular piece of land was held to be a contract for the 
sale of specific goods despite the fact that the goods were not in existence at the time of the contract of 
sale. 

2. Price 

This is an essential element of the contract of sale and this distinguishes it from a gift, bailment, an 
exchange or barter, which the seller transfer or agrees to transfer the property in the goods to him. It may 
consist partly in money consideration or partly of other goods. 

Section 8 of the Act provides 

1. The price in a contract of sale may be fixed by the contract or may be left to be fixed in manner 
thereby agreed or may be determined by the course of dealing between the parties. 

2. When the price is not determined by the forgoing provisions the buyer must pay a reasonable 
price. What is a reasonable price is a question of fact depending on the circumstances of each 
particular case. 

 Application of the above provision especially section 8(2) has given rise to some difficulty when 
price is not fixed at the time of the contract, will the contract be valid and enforceable? In May & Buller Ltd 
vs. R18 The Court held that an agreement for the sale of tentage, which provide that the price, dates of 
payment and manner of delivery should be agreed upon from time to time. It also agreed that all disputes 
will be referred to arbitration. Held, in the absence of any subsequent agreement as to the price there was 
no enforceable contract. 
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Determination of price by a third party 

Section 9 provides 

1. Where there is an agreement to sell goods on such terms that the price is to be fixed by the 
valuation of a third party and such third party cannot or does not make such valuation, the 
agreement is avoided: provided that if the goods or any part thereof have been delivered to and 
appropriated by the buyer, he must pay a reasonable price thereof. 

2. Where such third party is prevented from making the valuation by the fault of the seller or buyer the 
party not in fault may maintain action for damages against the party at fault. Whatever valuation 
done by the third party is binding on the buyer and seller. 
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CHAPTER TWO 
CONDITIONS, WARRANTIES AND EXCLUSION CLAUSES 

 
 The Sale of Goods Act retains the common law doctrine of freedom of contract. But some 
contracts of sale may not be explicit or may be silent on some facts that are material to a contract of sale. 
The Act therefore stipulates certain implied conditions and warranties where the contract is silent on how 
the contract is to be performed or on statement of the consequences of the performance or non-
performance of those promises. It is therefore of utmost importance that the parties should direct their 
minds to such implied terms and decide for themselves whether or not they should adopt, vary or negative 
them. 
 
Conditions and Warranties 
The terms of a contract of sale may be a condition or warranty 
 
Condition 
 This is not specifically defined in the Act but section 11(1)(b) states that – whether a stipulation in  
a contract of sale is a condition, the breach of which may give rise to a right to treat the contract as 
repudiated or a warranty the breach of which may give rise to a claim for damages but not a right to reject 
the goods and treat the contract as repudiated, depends in each case on the construction of the contract. A 
stipulation may be a condition though called a warranty in the contract. 
 
Warranty 
 The term warranty is defined by S. 62(1) as an agreement with reference to goods which are 
subject of a contract of sale, but collateral to the main purpose of such contract. The breach of which gives 
rise to a claim for damages but not to a right to reject the goods and treat the contract as repudiated. 
 Thus the statute defines a warranty distinguishing it from a condition merely by reference to their 
legal effects. 
 A condition is usually taken to mean a fundamental term of a contract and a warranty as non-
fundamental term, a major and a minor term respectively. 
 
Representation Distinguished From Warranty  
 Representation is generally understood as a collateral promise by one party to a contract which 
is not made a term of the contract. Whether a statement is a warranty or a representation depends on the 
intention of the parties including their conduct and the surrounding circumstances. In Hopkins vs 
Tranqueray1 D offered his horse for sale by auction and gave an assurance to the plaintiff on the day 
before the sale that the horse was sound. It was held that the statement that the horse was sound was a 
mere representation and not a term of a contract. 
 On the other hand in Couchman vs. Hills2 D offered a heifer for sale by auction. In the catalogue 
published for the sale, the heifer was described as „unserved‟. Both the owner and the auctioneer 
confirmed this to the bidder in an answer to a question. The heifer was subsequently found to be defective 
and died shortly afterwards. It was held that the statement that the heifer was unserved was a term of the 
contract (a warranty). 
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 Because of the uncertainties and confusion likely in interpreting condition and warranty in a 
contract of sale of goods the court concluded that a term of a contract of sale of goods could be classified 
as follows: 
(a) A condition in which case any breach would justify repudiation  
(b) A warranty in which case a breach could not possibly justify repudiation but damages only. 
(c) An intermediate term in which case the remedy for any breach would depend upon the nature of 
 the breach rather than the status of the term.. 
 
Time in the Contract of Sale 
 Section 10(1) provides 

Unless a different intention appears from the terms of the contract, stipulation as to 
time of payment are not deemed to be of the essence of a contract of sale. Whether 
any stipulation as to time is of the essence of the contract or not depends on the 
terms of the contract. In a contract of sale of goods time of delivery is always of 
essence. There can also be term stipulation as to payment. 

Title to Property in the Subject Matter of Sale 
Unless a different intention appears in the contract, there is implied on the part of the seller that: 
1. A condition that he has a right to sell 
2. A warranty for quiet possession  and enjoyment 
3. A warranty that the goods are free from third party  charge or encumbrance 
Condition as to right to sell is covered by Section 12(1) which provides for; 
 An implied condition on the part of the seller that in the case of a sale, he has a right to sell the 
goods and that in the case of an agreement to sell, he will have a right to sell the goods at the time when 
the property is to pass. 
 This provision seeks to protect the buyer, so that it is only a beneficial owner or absolute owner 
who sells to the buyer and it also makes the time of the passing of property as the core of determining 
when a breach of the provision has occurred. 
In Akosile vs. Ogidan3 
 The defendant sold a car to the plaintiff which he bought from a European. The European seller 
was convicted of having stolen the car. The court held that the plaintiff could repudiate the contract of sale 
and claim a refund of his money as the defendant has no right to sell a stolen car. 
 In essence the right to sell means, that nobody has a superior title in the goods than the seller. 
In Mortforts vs. Marsden4 
 A right to sell has been said to be more than a right to pass the property in the goods. If a vendor 
can be stopped by process of law from selling, he had no right to sell and it also includes the right to confer 
on the buyer the undisputed possession of the goods. 
In Niblet vs. Confectioner Materials5the court said 
 The liability imposed on the seller in section 12(1) is a strict one and does not depend on fault, 
negligence or knowledge of the seller. So when the seller honestly believed that he has title or right to sell 
he may still be liable. 
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Warranty of a Quiet Possession 
 Section 12(2) provides for; 
 An applied warranty that the buyer shall have and enjoy quiet possession of the goods. 

 What is the scope of this provision? Is there any limitation or exception to this rule? 
 In Monforts vs. Marsden6 Lord Russel CJ took the view that section 12(2) was to be read with 
qualification like those which limit the implied covenant for quiet enjoyment in conveyance of real property 
by a grantor who conveys as a beneficial owner. He therefore imposed upon the implied obligation a 
restriction limiting its operation only to acts and omissions of the vendor and those acting by his authority. 

In Niblet  vs. Confectioner’s Material Co7., Lord Atkin considered that the warranty has been broken in as 
much as the buyer had to remove the labels before they could assume possession of the goods. 

In Mason vs. Burmingham8 Lord Green observed that in the language used in the Act, there is no exception 
for any disturbance of title paramount. It has been held that the warranty does not cover unlawful seizure by 
a third party. E.g. Seizure by Customs officers for failure to pay custom duty- Udeku vs. Abosi9 

 
Warranty of Freedom from Encumbrance 
Section 12(3) provides for  
An applied warranty that the goods shall be free from any charge or encumbrance in favor of any third party 
not declared or known to the buyer or at the time when the contract is made. 
 This provision has a limited application because when there is an encumbrance on any good in 
favor of a third party the goods may not be in possession of the seller. 
In Lloyds & Scottish Finance Ltd vs. Modern Cars & Caravans Ltd10 
 The Defendant bought a caravan from a debtor against whom a sheriff had issued and served a 
writ of fifa. Soon afterwards, the defendant learnt of this situation but nevertheless sold the caravan to the 
plaintiffs who let the caravan from the hirer. It was held inter alia that although the defendant now obtained 
a good title from the debtor which they were able to transfer to plaintiffs, it was not free from the sheriff‟s 
right and therefore they transferred it on breach of the warranty, that is free from charge or encumbrance in 
the provisions of section 12(3) 
 
Correspondence with Description 
Under section 13 of the Act of 1893 – it is provided that: 
Where there is a contract for the sale of goods by description, there is an implied condition that the goods 
shall correspond with the description and if the sale is by sample as well as by descriptions, it is not 
sufficient that the goods do not also correspond with the description. 
 In interpreting this section – description may be any statement made during negotiations, in 
respect of the goods, such a statement may also be either a description or a term of the  contract. 
Description refers to particular class or kind of goods and statement essential to the identification of the 
goods. i.e. to their place of origin or shipment, mode of packing, trade or normal commercial understanding. 
 In T & J Harrison vs. Knowles & Forster11 - The sellers of two ships described them as having 
each a dead weight of 460 tons. The capacity of the ships turned out to be 350 tons each. The court of first 
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instance held that the statement and description as to capacity to be a term of the contract but on appeal, it 
was held that it was a mere representation which does not form part of the contract. 
 Similarly in Osca Chess Ltd vs. Williams12 
 The defendant sold a car to the plaintiff, which he stated too be a “1948 Morris 10 Saloon” a 
description which he had taken from the log book of the car. The car later turned to be a 1939 model, 
though of the same outward appearance. The court held that the statement was not a term of the contract 
but a mere innocent misrepresentation. 
 In Beal vs. Taylor13 
 The defendant sold a car, which he advertised as Triumph Herald Convertible White 1962 model. 
The car turned out to be the front of 1948 Triumph Herald wedded with the rear of 1961 model. The court 
held that the statement constitutes a contractual description of the car and section 13 was therefore 
applicable. 
 Section 13 has been held to apply not only to the description of the goods themselves but also to 
the mode of packing them. 
 If the contract of sale of canned fruits specified that the goods will be packed in cases containing 
30 tin each but were packed in cases containing 24 tin each. The seller has breached Section 13 of the 
Sale of Goods Act. Sale did not correspond with description. 
 Re: Moose & Co Ltd vs. Laudaver & Co14 
 The Court has gone further to say that if a written contract specified conditions of weight, 
measurement and the like, those conditions must be complied with. 
 No doubt, there may be microscopic deviations which businessmen and lawyers will ignore. But 
apart from this consideration, the right view is that the condition of the contract must be strictly performed – 
Across Ltd vs. E.A. Ronnasen & Sons15  A sale contract of quantity of starves of half an inch thick. Only 5% 
of the supply corresponds with the description. The House of Lord held that the buyers were entitled to 
reject the goods because it did not correspond with the description. 
 The term sales by description must apply to all cases where the purchaser has not seen the 
goods but he is relying on the description alone. 
 Sale by description is also applicable to specific and ascertained goods displayed on a counter. If 
a reference is made to specific goods, or goods of a kind, like woolen garment, hot water bottle, second 
hand seeping machine e.t.c. 
Sale by example 
 Section 13 also cover sale by sample. If sale is by sample It is reasonable to infer that the 
sample describes the goods. Goods supplied or delivered must correspond with sample. 
  In Boshali vs. Allied Commercial Exporters Ltd16 
There was a contract of sale of textile materials described as Quality As 1000. A sample described as 
Quality AS 1000 was sent by post to the seller. The quantity later supplied did not correspond with the 
sample. The court held that the buyer has a right to reject the goods as the goods did not correspond with 
description and sample. 
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Quality and Fitness for Purpose 
 Section 14 of the Act recognizes the common law principle of caveat emptor and provides one of 
the major exceptions to the rule. The section provides that except in so far as the section or any trade 
usage permits or recognizes, there is an implied warranty or condition as to the quality or fitness for any 
particular purpose of goods supplied under a contract of sale of goods. The provision is to protect buyers 
from unscrupulous and fraudulent sellers. 
 Section 14(1) provides that where the buyer expressly or by implication makes known to the 
seller the particular purpose for which the goods are required so as to show that the buyer  relies on the 
seller‟s skill or judgment and the goods are of a description which it is in the course of the seller‟s business 
to supply (whether he is the manufacturer or not) there is an implied condition that the goods shall be 
reasonably fit for that purpose. Provided that in the case of a contract for the sale of a specified article 
under its patent or other trade name, there is no implied condition as to its fitness for any particular 
purpose. 
 For this section to apply, the following conditions must be fulfilled. 
1. The buyer must have made known to the seller expressly or by implication the particular purpose 
for which the goods are required. Where it is clear that the description of the goods point to one particular 
purpose only or the purpose for which the goods are used is obvious, the law implied that no further 
indication is needed. 

 Priet  vs. Last17 

In this case, the buyer went to a shop and asked for a hot water bottle. The court held a hot water 
bottle was required for a particular purpose within the provisions because it has only one purpose and the 
buyer could only require it for that purpose. 

 In Grant vs. Austrialian Knitting Mill Ltd18 

 The plaintiff had bought an under pant manufactured by the defendant and contact dermatitis after 
wearing it. The court held that there is no need to specify  the particular purpose which the buyer requires 
the goods which is nonetheless the particular purpose within the meaning of the section because it is the 
only purpose for which any one ordinarily want the goods. 

 In DIC Industries Ltd. Vs. Jimfat Nig. Ltd. 19 Defendant orally agreed to purchase from the plaintiff 
13 tons of coil wire of 16 bwg. The defendant refused to pay because he claimed that the wire coil supplied 
was of inferior quality to the one he bargained for. The court held that  the coil supplied was capable of 
being used for several purpose and there was no evidence  that the defendant indicated the purpose he 
wanted the wire coil for which the plaintiff relied on their skill and judgment. To attract the condition, the 
buyer must make the purpose he wants the goods known to the seller. 

2. The buyer must have relied on the skill and judgment of the seller, the indication that the buyer 
requires the goods for a particular purpose must be given in such circumstances as to show that he relied 
on the skill and judgment of the seller. 
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In Ijeoma vs. mid motors Ltd. 20 

Plaintiff purchased from defendant a dealer in motor vehicles a Nysu Zuk Truck. He requires these vehicles 
for the purpose of carrying passengers within Lagos but there was no evidence that this was revealed to 
the defendant at the time of the sale. The vehicle developed series of faults and eventually proved to be 
unsuitable for this purpose. The court held that there was no breach of section 14(1) on the evidence 
available before the court. 

3. Goods must be of the description which it is in the ordinary course of the seller‟s business to 
supply. Description has been described to mean goods of a kind or goods of that description. 
4. The goods should not have been sold under its patent or other trade name. This rule applies to 
manufactured goods only. 

In Brissol Trumways Ltd vs. Fiat Motors Ltd. 21 

The plaintiff bought from the defendant 243/4 h.p Fiat Omnibus which they had previously inspected. They 
had informed the defendant that the Omnibus and Chassis were required for conveyance of passengers in 
a hilly district. On delivery, they were found to be unfit for that purpose. It was held that the proviso did not 
apply on the finding of fact that there was no such thing known to the trade as a fiat omnibus. 

 The exception in the provision was given because if a man orders in express terms an article 
known by a patent or trade name under that name and gets it. He cannot complain that it will not answer 
some specific purpose for which he wanted it, even though he told the vendor before he ordered it the 
purpose for which he required it. The court concluded that it is one thing to order an article known as a Fiat 
Omnibus an order which is intelligible only if there be such an article known to the public or the trade. 

 The proviso is restricted to goods bought on its trade name or patent only where the buyer relies 
on trade name is different from where the buyer relies on skill and judgment of the seller. Where the buyer 
relies on trade name, he cannot complain but where he relied on skill and judgment of seller, the goods 
must be fit for purpose. 

In Onotu vs. Adeleke 22 

The plaintiff approached the defendant agent and informed him that he wanted a brand of new car. 
The agent in pursuance of a contract of sale delivered to him second hand car which subsequently broke 
down several times. It was not until the plaintiff sent the car for repairs at a garage that it was revealed that 
it wasn‟t a new car but a reconditioned or second hand car.  The court held that fitness for purpose in the 
contract of sale of a car means that the car was reasonably fit to be driven on the road for reasonable time 
and the fact that it broke down five days after its purchase was evidence that it wasn‟t fit for the purpose at 
the time of the sale. 

In Griffith vs. Peter Conway Ltd23 
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Plaintiff bought a Harris Coat and he contacted dermatitis from it when he wore it. He caught 
dermatitis because he has a sensitive skin. It was held that, as the coat would not have been harmful if put 
to ordinary use, there is a breach of Section 14(1). 

Conditions of Merchantable Quality 

Section 14(2) of the 1893 Act provides that; 

Where goods are bought by description from a seller who deals in goods of that description 
(whether he be manufacturer or not) there is an implied condition that the goods shall be of merchantable 
quality, provided that if the buyer has examined the goods, there shall be no implied condition as regard 
defects which such examination ought to have revealed. 

 In this section three factors are pertinent to the application of the condition: 

1. Conditions to be satisfied before the application of this section 
2. The obligation or responsibility imposed on the seller 
3. What are the exceptions to the rule or condition 

 The sale should be by description and the seller must be a person who deals in goods of that 
description. Interpreting this section, it has been held that if a seller regularly deals in goods of the 
description of the goods sold or if he accepts orders to supply them in the way of business (whether or not 
he has accepted such orders before) then section 14(2) will apply.  

 Goods are of merchantable quality if they are fit for the purpose or purposes for which goods of 
that kind are commonly bought as it is reasonable to expect having regard to any description applied to 
them, the price and all other circumstances. 

 In British & Overseas Credit ltd vs. Animashaun24 

 The defendant bought 700 cases of tomato paste from the plaintiff, most of the consignments were 
declared unfit for human consumption by Health Authority. Defendant was invited to 
come and examine the goods which he did and still bought the goods. After delivery 
he refused to pay for the goods on the ground that the goods were not of 
merchantable quality. The court held that since the defendant would have, 
discovered any defect while examining the goods, he cannot reject the goods. 

 See also the case of Thornett vs. Beer & Sons Ltd25 

Wren vs. Halt26 Beer contained Arsenic which was poisonous.  Held beer was not of merchantable quality. 

Merchantable Quality was defined as the article of such quality or condition that a reasonable man when 
acting reasonably would after a full examination accept under the circumstances of the case in 
performance of his offer to buyer whether to buy for his own use or to sell again. 
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 On sale of second hand car, it is merchantable if it is in usable condition even though not perfect. 
A buyer should know that when he buys a second hand car, defects might appear sooner or later. Even 
when he buys from a dealer, the most he can require is that it should be reasonably fit for purpose of being 
driven along the road, except, there is an express warranty. 

Correspondence with Sample 

 Section 15(1) – A sale by sample is where there is a term in the contract expressly or implicitly to 
that effect. Section 15 provides: In case of a contract for sale by sample. 

a. There is an implied condition that the bulk shall correspond with the sample in 
quality. 

b. There is an implied condition that the buyer shall have a reasonable opportunity of 
comparing the bulk with sample. 

c. There is an implied condition that the goods shall be free from any defect, rendering 
them unmerchantable, which would not be apparent on reasonable examination of the 
sample. 

 The buyer is expected under this section to carry out every test that may be practicable. 
However, not extreme ingenuity is expected from the buyer but reasonableness. Godley vs. Perry27 

In Boshali vs. Allied Commercial Exporter Ltd28 

 The office of sample is to present to the buyer, the real meaning and intention of parties with 
regard to the subject matter of contract which owing to imperfection of language it may be difficult or 
impossible to express in words. The sample speaks for itself. 

Exclusion Clauses 

 Exclusion, exemption or exception clauses refer to terms in a contract which are intended to 
abrogate or negative, limit or vary a legal right, duty, liability or remedy of a party which might otherwise 
arise. 

 In the case of sale of goods, any of the implied warranties and conditions discussed above may 
be excluded, varied or abrogated. 

 Thus in recognition of the common law concept of freedom of contract, the Sale of Goods Act 
1893 in section 55 provides – where any right, duty or liability would arise under a contract of sale by 
implication of law, it may be negative or varied by express agreement or by cause of dealing between the 
parties or by usage, if the usage be such as to bind both parties to the contract. 

 This exemption relates to sections 10, 12, 13, 14 & 15 of the Sale of Goods Act. Before an 
exemption clause would be applied by the court in a contract of sale; 

1. It must have been incorporated into the Contract of Sale Otton Hamman vs.Senbanjo29 
Lestrange vs. Graucob30 
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2. To rely on exclusion clause successfully, the party must prove that he has performed his own 
obligation under the contract and was not guilty of a breach of a fundamental term. Bashali vs. 
Allied Commercial Exporters Ltd. 31 

3. Exemption clauses are construed contra preferentum (interpretation that will least favour the 
party seeking to rely on the clause). 

What is Course of Dealing? 

It was held that three or four transactions in the course of five years were not sufficient to establish 
a course of dealing Hollier vs. Rambler Motors Ltd. 32 
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CHAPTER THREE 

TRANSFER OF PROPERTY IN THE GOODS 

 Since transfer of property from the seller to the buyer is the cardinal element in all contracts of 
sale, it is important that we know when or what time this transpired in a contract of sale. The transfer of 
property from seller to buyer, to a large extent controls the rights, duties or the liabilities of the parties. It 
also determines which party bears the loss in case of damage, destruction, or loss of the goods. 

 The point of time at which transfer of property takes place depends on the category of goods 
being sold- whether it is specific goods, ascertained ,  unascertained or future goods. 

 Section 17 permits the parties to insert in the contract when the property is to pass from seller to 
the buyer. 

 Section 17(1) provides that where there is a contract for the sale of specific or ascertained 
goods, the property in them is transferred to the buyer at such time as the parties to the contract intend it to 
be transferred. 

 Section 17(2) provides that for the purpose of ascertaining the intention of the parties regard 
shall be had to the terms of the contract, the conduct of the parties and the circumstances of the case. 

 In Aluminum Industries B.V. s. Romalpa Ltd1 the Plaintiff seller provided in the contract of sale, 
that the ownership of the material to be delivered to A.I.U. will not be transferred to purchaser until he has 
met all he is owing no matter on what ground. Having taken delivery of the consignments of aluminum foils 
and having resold part of the consignment, the purchaser went into liquidation. The plaintiff who has not 
received the purchase price sought to enforce the distribution of the defendant‟s assets to the general 
creditors. 

It was held that he was entitled to 

(a) Recover all the unsold aluminum foils 
(b) Trace the proceed of subsale 

Since the parties may not always form or express any intention in their contract, the Act proceeds to lay  
down four basic rules for ascertaining the intention of the parties unless a different intention appears in the 
contract. 

 These rules are spelt out in section 18 as follows: 

Rule One  

 When there is an unconditional contract for the sale of specific goods in a deliverable state the 
property in the goods passes to the buyer when the contract is made and it is immaterial whether the time 
of payment or the time of delivery or both is postponed. 
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  For rule one to apply in any contract of sale: 

1. The contract must be unconditional and  
2. No different intention must have been expressed in the contract. 

 In Boro of Yenogoa v. Kennedy & Anor2 

 The seller agreed to fell trees sold as required by the buyer, cut them into length, prepared them 
into logs to the buyer‟s specification and satisfaction and haul, transport and deliver them at an agreed 
place where a representative of the buyer will inspect them. It was held that the contract was a conditional 
contract and property did not pass at the time of the contract. 

 The court went further to say that it is a settled law in a contract for the sale of goods, If an act 
remains to be done by or on behalf of both parties before goods are delivered, the property has not 
changed. The stipulation as to measurement and delivery at a particular place renders the sale conditional 
and incomplete until those events occur. 

3. Again the goods must be specific within the meaning of the Act. 

Kursell vs. Timberr Operators3 

 The plaintiff sold to the defendant all the timber of a certain specification located in a designated 
forest for a period of fifteen years. It was held that the property in the timber had not passed to the 
defendant under Rule One, as they are not specifically identified. 

4. The goods must have been in a deliverable state. Goods are in a deliverable state when they are 
in such a state that the buyer would under the contract be bound to take delivery of them – see 
Section 62(4) 

In Underwood Ltd. V. Burgh Castle4 

 Where an engine sold was cemented to the ground and had to be dismantled before it could be 
delivered to the buyer. The court held that the engine is not in a deliverable state, therefore, property has 
not passed. 

Contrast with 

Associated Press V. Phillip Record Ltd5 

 Where it was agreed by the parties that the machine subject matter of sale should remain in the 
premises of the seller until the buyer get an operator, it was held that property has passed to the buyer. 

Rule Two 

                                                           
2
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3
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4
 1928 1 KB 343. 

5
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 Where there is a contract for the sale of specific goods and the seller is bound to do something to 
the goods for the purpose of putting them into a deliverable state, the property does not pass until such 
thing be done and the buyer has notice thereof. 
 For the rule also to apply no different intention must be expressed in the contract, the subject 
matter of the contract must be specific or ascertain, the goods must not be in a deliverable state, it is the 
seller who is to make it in a deliverable state. 
See Underwood Ltd vs. Burgh Castle6 
 Where it was held that the machine is not in deliverable state, therefore rule two apply. 
This rule two will always apply when the obligation to put the goods in a deliverable state is on the seller. 
In Acraman vs. Murrice7 
 Where the seller of quantity of timber was required to severe the tops, cut off the siding, square 
the trunks and at his own expense convey them to the buyer at an agreed destination. The seller became 
bankrupt and the buyer anxious to get possession of the timber went where they had been lying and took it 
upon himself to severe, cut and carry them away. It was held that no property passed to him by so doing. 
 If the goods are already in a deliverable state Rule Two will not apply. 
 And when the goods have been put in a deliverable state the buyer must be given notice thereof. 
Notice must be express or actual and not constructive. 
Rule Three 
 Where there is a contract for the sale of specific goods in a deliverable state, but the seller is 
bound to weigh, measure, test or do some other act or thing with reference to the goods for the purpose of 
ascertaining the price, the property does not pass until such act or thing be done and the buyer has notice 
thereof. 
 For this rule to apply, the act the seller is to perform must be to weigh, measure or test for the 
purpose of determining price – Thus if price has been determined and the doing of the act is for packaging, 
bagging or carriage Rule Three does not apply. 
In Nanka Bruce vs. Commonwealth Trust Ltd8 
It was held that the weighing was not to determine price. Price had been fixed – the rule does not apply. 
Rule Four 
When goods are delivered to the buyer on approval or sale on return or other similar terms the property 
therein passes to the buyer; 
a. When he signifies his approval of acceptance to the seller or does any act adopting the 
transaction 
b. If he does not signify his approval or acceptance to the seller but retains the goods without giving 
notice of rejection, then if a time has been fixed, on the expiration of a reasonable time. What is a 
reasonable time is a question of fact. 

In Percy Edward Ltd vs. Vaughan9 

 There was a delivery of a necklace on sale on return but it was the intention of both parties that 
the property should not pass except on payment of cash on or before October 18 – 1909. On October 13 
1909, the buyer pledged the necklace as a security for a loan with the defendant. 
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 It was held that the property in the necklace did not pass to the buyer therefore he could not 
pledge it with the defendant. The plaintiff owner of the necklace was therefore entitled to recover it. 

Blankensee vs. Blarberg10 

Krikham vs. Attenborrough11 

Berry & Sons vs. Star Bruch Co12 

Pool vs. Smith Car Sales Ltd13 

Passing of Properties in Unascertained Goods. 

Section 16(1) 

Where there is a contract for the sale of unascertained goods, no property in the goods is 
transferred to the buyer unless and until the goods are ascertained. It is a restatement of common law of 
contract. Rule 5(1) of section 18 applies to the section. Unascertained goods are goods defined by 
description only e.g. 100 tons of coal and not goods identified and agreed upon when the contract is made. 

 The property in unascertained or future goods  sold by description passes to the buyer when goods 
of that description and in a deliverable state are unconditionally appropriated to the contract either by the 
seller with assent of the buyer or by the buyer with the assent of the seller. The buyer‟s assent may be 
either express or implied and may be given either before or after appropriation is made. 

Rule five 

For this rule to apply  

A. There must not be any contrary intention indicated by the parties in the contract of sale 
In Forster vs. Blyth Shipbuilding & Dry Docks Ltd14  

 A contract for shipbuilding contain the term that as from the time of payment by the purchaser to 
the builders of the first installment, the vessel and all materials and things appropriated for her should 
henceforth become and remain the absolute property of the purchaser . It was held that the property in the 
uncompleted vessel had passed to the purchaser but that certain work and material lying in the shipyard 
ready to be incorporated into the hull of the vessel had not been appropriated for her within those 
contractual terms. 
B. The goods must be in the deliverable state and sold by description. 
In Philip Head & Sons Ltd vs. Show Fronts Ltd15 

The Plaintiff contracted to sell lay carpets to the defendant. For the purpose of the contract the 
plaintiff delivered to the defendant premises some bundles of carpet. But before some of the carpets could 
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 1885 2 TLR 36. 
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 1915 131 TLR 603. 
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 1962 2 All ER 482. 
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be laid, they were stolen by thieves. It was held that the carpets were not in a deliverable state for the 
purpose of Rule Five (1) neither were they 

Unconditionally appropriated to the contract and therefore the property with them had not passed 
to the defendant. 
C. The goods must have been unconditionally appropriated to the contract. 

What is  Unconditionally Appropriated? 

In Forster vs. Blyth, appropriation was said to be a term of legal act but there must be a definite act 
such as fixing of the property to the vessel itself or some definite agreement between the parties which 
amount to an assent to the property in the materials passing from the builders to the Purchaser . 

In Tijani vs. Palmet Ltd & Anor16 

The first defendant was entitled to a consignment of cement starked at Apapa Wharf from where 
he sold various quantities to various customers including the plaintiff. The plaintiff had purchased 500 tons 
of cement at Apapa Wharf but took delivery of only 170 tons. When he went back to collect the rest, it was 
noticed that the stark had become damaged by rain. It was held that where there is a sale of unascertained 
part of a definite whole as in this case, the part sold must be separated and attached irrevocably to the 
contract in order to be appropriated to it. 

See Fedespieri vs. Charles Twigs17. 

Wardor vs. Norwood18 

D. An unconditional appropriation to be legally effected must have received the assent of both the 
seller and buyer. This means that it is only by the agreement of the parties that an appropriation involving a 
change of ownership can be made. 

In the case of the buyer he can make an advance appropriation where he agrees to abide by 
whatever appropriation the seller might make. 

Reservation of Right of Disposal 

Section 19 

The property in the goods whether specific or ascertained does not pass if the seller 
reserves a right of disposal of the goods. Apart from an express reservation of the right of 
disposal the seller is deemed to reserve the right of disposal in two cases; 

1. Where goods are shipped and by the bill of lading the goods are deliverable to the 
order of the seller or his agent(S.19) 

2. Or where the seller sends a bill of exchange for the price of the goods to the buyer for 
his acceptance. Together with the bill of lading, the property in the goods does not 
pass to the buyer, unless he accepts the bill of exchange (s. 19(3) 
Re;shipton Anderson & Co Ltd vs. Harrison & co Ltd19 
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Transfer of Title 

The general rule under the common law is that no one transfers a better title to goods than he 
himself has – Nemo dat quod non habet. But sections 21-26 gives exception to that rule. The Act has 
enlarged the class of persons who may give a better title. Cole vs. Northwestern Bank20 

Exceptions (Sale by a non owner) 

1. Sale by agents, section 21(1) Imam vs. Abu21 
2. Estoppel, section 21(2) where the owner is estopped from denying the seller‟s authority to sell 

Henderson & Co vs. Williams22 
3. Sale by factors, S.21(2)  of Factories Act 
4. Sale under special powers – unpaid seller, carrier of perishable goods as an agent of necessity,  

executor or administrator,  trustee, liquidator or Innkeeper and courts sheriff. 
5. Sale in a market overt or sale in an open market 
6.  Sale under a voidable title. A bonafide purchaser for value without notice of defect in title has a 

voidable title Philips vs. Brooks23 
7. Sale by seller in possession in Section 25 
8. Sale by buyer in possession in S. 25 

Transfer of Risks or Passing of Risk 

The general rule is that risk passes with the property so that whoever has the general property in 
the goods at any given moment has the risk too. Unless otherwise agreed, goods remain at the seller‟s risk 
until the property has passed to the buyer after which they are at the buyer‟s  risk whether delivery has 
been made or not. But if a delivery has been delayed through the fault of either the buyer or seller, the 
goods are at the risk of the one who is at fault. 

 Where in a contract of sale which involves sea transit, she seller fails to give the buyer  sufficient 
notice to enable him to insure – assuming that the duty to insure does not fall on the seller, the goods 
travels at the seller‟s risk (S.32(3). 

 In contract of international sale of goods it is usually the intention of the parties that the risk shall 
pass on delivery of the goods. 

                                                                                                                                                                                           
19

 1915 3 KB 676. 
20

 1875 LR 10 CP 354. 
21

 1970 NNLR 39. 
22

 1895 1 QB 525. 
23

 1919 2 KB 243. 



47 

 

 

CHAPTER FOUR 

MISTAKE & FRUSTRATION 

Mistake 

This is a general common law principle in a Contract, however, Section 6 of the Act provides that – 
where there is a contract for the sale of specific goods and the goods without the knowledge of the seller 
have perished at the time when the contract was made, the contract is void. 

 As could be seen from this provision, the doctrine of mistake is only applicable to specific goods. 

In Couturie vs. Hastie1 

B sold a cargo of corn to A. Before the date of the sale, the corn had been sold aboard owing to its 
having become heated during the voyage. A on hearing this repudiated the contract, it was held that at the 
date of the contract the parties contemplated that there was in existence a cargo to be  bought and sold but 
there was no cargo at the date. A is therefore entitled to repudiate the contract. 

Frustration 

It is also a principle of contract in common law. But section 7 of the Act incorporated it into a 
contract of sale. 

 Section 7 provides that where there is an agreement to sell specific goods and subsequently the 
goods without any fault on the part of the seller or the buyer perished before the risk passes to the buyer, 
the agreement is thereby avoided. 

 This section applies to specific goods. It also applies to an agreement to sell rather than sale itself. 

 And property must not have passed to the buyer. This means section 7 will apply in cases of 
conditional sale under section 18 rules 2and 3, or under section 19  

In Re; Shipton Anderson & Co. Harrison Bro & Co2 

Wheat in a ware house contracted to be sold to B by A was requisitioned by government before the 
risk passed to the buyer. The court held that the seller could avoid the contract. 

In Elphic vs. Barnes3 

A horse was put up for sale and that the buyer should signify his approval to buy within 8 days. The 
horse was delivered to the buyer but it died within 3 days before his approval. It was held that the buyer 
was not liable for the price as the property has not passed to him. 

                                                           
1
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Effect of Frustration 

1. The contract becomes void 
2. Any money paid is recoverable 
3. Any money payable under the contract ceases to be payable  
4. If there has been part delivery before, the seller will take pro rata payment based on quantum 

delivered 

Performance of the Contract 

Performance of a contract of sale of goods involves delivery by or on behalf of the seller of the sold 
goods and their acceptance and payment of their price by or on behalf of the buyer. 

Section 27 of the Act provides 

It is the duty of the seller to deliver the goods and the buyer to accept and pay for them, in 
accordance with the terms of the contract of sale. 

Delivery  

A seller has a duty to deliver the goods sold to the buyer. Delivery has been defined as the 
voluntary transfer of possession from one person to another. It may be actual or constructive. Delivery is 
constructive  when the goods themselves are not delivered e.g. by delivering the key of a lock up garage or 
warehouse where the sold car or goods is stored or kept, delivery of a bill of lading which will entitle the 
holder to receive the goods on arrival of the ship. 

 Whether the seller has to send the goods to the buyer or the buyer has to take them from the seller 
depends on the term of the contract. See section 29(1). 

 In the absence of any such terms, the rules as to delivery are: 

1. The place of delivery is the seller‟s place of business or his residence or where the goods are if the 
goods are specific goods. (S. 29(2). 

2. Where the seller is bound to send the goods to the buyer but no time for sending is fixed, they must 
be sent within a reasonable time. (S. 29(3) Delivery must also be at a reasonable hour 

3. If the goods are in possession of a third party there is no delivery until such a third party 
acknowledges to the buyer that he holds the goods on his behalf (S. 29(4) such acknowledge is 
called attornement 

4. Where the seller is authorized or required to send the goods to the buyer, delivery to a carrier, 
whether named by the buyer or not for the purpose of transmission to the buyer is prima facie 
delivery to the buyer. But the seller must make a reasonable contract with the carrier otherwise the 
buyer may decline to treat delivery to the carrier as delivery to himself. Where the carriage involves 
sea transit, the seller must give sufficient notice to the buyer to enable him to insure otherwise the 
goods will be at the seller‟s risk. S. 32 

5. If the seller agrees to deliver goods to the buyer at a place other than that where they are when 
sold, the buyer, must, in the absence of agreement to the contrary, take a risk of deterioration 
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necessarily incident to the course of transit –S.32. Similarly, if the seller agrees to deliver goods at 
the buyer‟s premises, and without negligence delivers them there to a person apparently 
authorized to receive them and that person misappropriates them, the loss must fall on the buyer 
and not on the seller. 

6. The expenses of putting the goods into a deliverable state must be borne by the seller (S.29) when 
the seller is ready and willing to deliver the goods and requests the buyer to take  delivery and the 
buyer does not comply with his request within reasonable time, the buyer is liable to the seller for  
a. Any loss occasioned by his neglect or refusal to take delivery and 
b. A reasonable charge for the care and custody of the goods. See s. 37 

7. The duty of the seller in respect of delivery of goods extends to delivery of the right quantity 
contracted for, no more, no less. Where an incorrect quantity is delivered, the buyer has a right to 
reject the goods or where percentage is involved an exact quantity may not be delivered. 

8. Delivery by installment, Section 31(1)provides that, unless otherwise agreed, the buyer is not 
bound to take instalmental delivery. But where it is a term of the contract the buyer can take 
instalmental delivery. Where there is a contract for the sale of goods to be delivered by stated 
installments which are to be separately paid for and either the buyer or the seller commits a breach 
of the contract, it is a question of fact depending on the terms of the contract and the 
circumstances of the case whether it is a repudiation of the whole contract or a severable breach 
merely giving a right to a claim for damages. If a breach will infer similar breach in future, the 
contract can be repudiated by the buyer. 

Acceptance and Payment 

 The seller‟s obligation to deliver the goods sold is the corollary of the buyer‟s obligation to accept 
and pay for them. 

 Section 27 provides that acceptance and payment like delivery must be in accordance with the 
terms of the contract in order to be a valid discharge of the obligation. 

Acceptance is deemed to take place when the buyer 

a. Intimates to the seller that he has accepted the goods or  
b. Does any act to the goods which is inconsistent with the ownership of the seller. Pekins vs. Bell4 
c. Or retains the goods after the lapse of a reasonable time, without intimating to the seller that he 
 has rejected them. 

When goods are delivered to the buyer which he has not previously examined, he is not under the 
rules mentioned in b and c ante-deemed to have accepted them unless he has had a reasonable 
opportunity of examining them (S.34) 

 Unless the contract is severable, a buyer who accepts the goods or part of them thereby losses 
any right he could otherwise have had to reject the goods for breach of condition (S. 11(4). 

 If the seller sends to the buyer a larger or smaller quantity of goods than he ordered, the buyer may 

a. Reject the whole 
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b. Accept the whole or 
c. Accept the quantity he ordered and reject the rest (Section 30). 

What the buyer accepts he must pay for at the contract rate. Where the contract is for the sale of 
about so many tons or so many tons more or less, the seller is allowed a reasonable margin, the buyer 
cannot be compelled to accept the goods. 

Payne & Routh v. Lilico and Sons5 

If the seller delivers with the goods ordered, goods of wrong description, the buyer may accept the 
goods ordered and reject the rest or reject the whole (S. 30(4). 

Where the contract provides that each shipment shall be deemed to be a separate contract, the seller has 
an option, he may treat the contract as severable. The seller exercises this option by his mode of 
performance. 

 If the buyer has a right under the contract to reject the goods, he is not bound to return the rejected 
goods to the seller but it is sufficient if he intimates to the seller that he refuses to accept them (S.36). 

Payment 

Unless otherwise agreed, delivery of the goods and payment of the price are concurrent conditions, 
that is to say, the seller must be ready and willing to give possession of the goods to the buyer in exchange 
for the price and the buyer must be ready and willing to pay the price in exchange for the possession of the 
goods.6  
 Payment for the goods is due as soon as actual or constructive delivery is made. 

Clement Horst & Co  vs.  Biddell  Bro. 7 

Breach of Contract of Sale 

A breach of the contract of sale of goods may be committed by either the buyer or the seller which 
may take the form of refusal or failure to effect delivery or to accept the goods or to pay for them after 
delivery, to accept the goods or to pay them after accepting them. The following remedies shall be available 
to both parties. 

Remedies available to the buyer 

a. Right to reject the goods and treat the contract as repudiated. Section 11(1)(b) 
b. A claim for damages. Section 11(1)(b)and section 51(1) for non delivery See S. 51(3) for measure 
 of damages 
c. An action for specific performance of the contract 
d. An action for money had and received 
e. An action for conversion and detinue  
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Remedies Available to the Seller  

Real  remedies of the seller which is an unpaid seller is covered by section 19. 

These  remedies are  

a. A right of lien on the goods 
b. Right to stoppage in transit                                                           
c. A right of resale 
d. Right of withholding delivery if delivery hasn‟t been done 

Seller’s Personal Remedies 

 Claim for the price 
 Damages for a non acceptance 
 Damages for refusal and neglect to take delivery 
 Rescission 
 Recovery of possession 
 Right to trace the proceed of sale to a third party 

 

International contract of Sale  

Just as we have noted earlier on, that what is today known as commercial law grew from 
international trade fairs. There is no special rule applicable to international contract of sale as opposed to 
domestic sales. 

 The only area with little additional rules and principles is where 

a. The goods are to be carried from the territory of one state to another  
b. Where the acts constituting offer and acceptance were done in different states 
c. Or where the contracts require the goods to be delivered to a state other than that where offer and 

acceptance took place. 

 In any of these cases the parties are free to allocate responsibilities for arranging carriage or 
insurance or obtaining custom clearance, fix method of payment or stipulate that the buyer should use a 
particular document instead of bill of lading. 

 However, mercantile practice has developed a number of standard contract formulae for 
international sales. 

These terms are as follows: 

(a) Ex Works ( ex.w) 
An ex works contract imposes the least obligation on the seller. He must supply goods which 
conform to the contract and make them available for collection at his own premises. The buyer 
must arrange the collection and transportation of the goods. The quoted price is thus the price at 
the seller‟s factory‟s gate. 
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(b) Free Alongside (FAS) 
The seller must supply the goods conforming to the contract and make them available to the buyer 
at a port nominated by the buyer for loading on board ship. The buyer must make the shipping 
arrangement but the seller must make arrangement and pay all costs necessary to place the goods 
alongside ship. 

(c) Free on  Board(FOB) 
In this case, the seller must not only supply the goods but also bears responsibility for seeing that 
they are shipped at the port named in the contract. The buyer normally arranges carriage but the 
seller must see that the goods are loaded on the ship and pay the cost of loading. 

(d) Cost Insurance Freight (CIF) 
Under a CIF contract the seller must not only supply the goods, he must also arrange contracts for 
their carriage and insurance during transit to the port named in the contract, the cost of which is 
included in the contract price. The seller then sends the relevant contract, carriage and insurance 
documents to the buyer, who pays on receipt of the documents and uses them to collect the goods 
on arrival. 
 Alternatively, the contract may be C & F (cost and Freight) in which case the seller 
arranges carriage but the buyer arranges his own insurance. This may be preferable where the 
buyer is a regular importer and has a block of insurance policy available. 

(e) Delivered ex-ship (DES) 
Under an ex-ship or arrival contract, the seller only fulfils his obligation where the goods have 
actually reached the named port of destination and has been loaded and released to the buyer. 
The seller must arrange and pay for carriage and insurance and pay all cost of loading and 
unloading. 

Other Consumer Protection Laws in Nigeria 

Consumer Protection Council Act 

 In order to further protect the interest of consumer of goods and services in Nigeria, the Federal 
Government enacted into the law the Consumer Protection Council Act No. 66 of 1992. This Act 
established Consumer Protection Council8 

 The council is charged with the following responsibilities9: 

1. To provide speedy redress to consumer‟s complaints through negotiation, mediation and 
conciliation. 

2. To seek ways and means of removing or eliminating from the market hazardous products and 
causing offenders to replace such products with safer and more appropriate alternatives. 

3. To publish from time to time, the list of products the consumption and sale of which have been 
banned, withdrawn, severally restricted or not approved by the federal government or foreign 
governments. 

4. To cause an offending company, firm, trade, association or individual to protect, compensate and 
provide relief and safeguards to injured consumer or communities from adverse effect of 
technologies data inherently harmful, injurious, violent or highly hazardous. 
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5. To organize and undertake campaigns and other forms of activities as will lead to increased public 
consumer awareness 

6. To encourage trade, industry and professional association to develop and enforce in their various 
field quality standards designed to safeguards the interest of consumers. 

7. To issue guidelines to manufacturers, importers, dealers and wholesalers in relation to their 
obligation under this Act.  

8. To encourage the formation of voluntary consumer groups or association for consumers well being. 
9. To ensure that consumers‟ interest receive due consideration at appropriate forums and provide 

redress for obnoxious practices or unscrupulous exploitation of consumers by companies, firms, 
trade, association or individuals. 

10. To encourage the adoption of appropriate measure to ensure that products are safe for either 
intended or formally safe use and to perform such other functions as may be imposed by the 
council pursuant to this Act. 

 In exercising its powers conferred by the Act, the Council shall have power to10:- 

a. Apply to court to prevent the circulation of any products which constitutes an imminent public 
hazard. 

b. Compel a manufacturer to certify that all safety standards are met in their products. 
c. Cause as it deems necessary, quality test to be conducted on a consumer product. 
d. Demand production of labels showing date and place of manufacture of the commodity as well as 

well as certification of compliance. 
e. Compel manufacturer, dealers and service companies, where appropriate to give notice of any 

health hazards inherent in their products. 
f. Ban the sale, distributions, advertisement of products which do not comply with safety, or health 

regulations. 

Section 6 of the Act gives a consumer or community that has suffered a loss, injury or damages as a result 
of the use of any goods, product or service right to make a complaint in writing to or seek redress through a 
state committee established by the Act in section 4. 

 The state committee is empowered upon receipt of complaint  to conduct enquires into the causes 
and circumstances of injury, loss, damage suffered or caused by company, firm, trade, association or an 
individual. 

 And where appropriate, recommend to the council the payment of compensation by the offending 
person to the injured consumer. 

 The Act imposes a fine of N50,000.00 or five years imprisonment for violation of the Act. Apart from 
settlement by arbitration, mediation and conciliation provided by the Act, it also preserves the right of an 
injured consumer to go to court for remedy in a civil action. 11 

  The Consumer Protection Council is empowered by the Act to establish laboratories where goods 
could be tested or verified in relation to their conformity with approved standard and quality. 12 
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Standard Organization of Nigeria Act No. 18 of 1990 

This Act is another consumer protection law which established a Standard Organisation of Nigeria with 
powers to advise the federal government generally on the national policy on standards, specifications, 
quality control and metrology. 

 To designate, establish and approve standards in respect of metrology, materials, commodities, 
structures and process for the certification of products in commerce and industry throughout Nigeria. 
 To provide the necessary measure for quality control of raw materials and product in conformity 
with the standard specification. 
 To determine the overall policy of the organization in particular with regard to the financial, 
operational and administrative programmes of the organization and to ensure the implementation of the 
said policy. 
 To carry out other functions imposed on it under this Act or any other written law. 

The functions of the organization are set out in section 5 of the Act as follows: 

 To organize tests, and do everything necessary to ensure compliance with standards designated 
and approved by the council. 
 To undertake investigation as necessary into the quality of facilities, materials and products in 
Nigeria and establish a quality assurance system including certification of factories, products and 
laboratories. 
 To ensure reference standards for calibration and verification of measures and measuring 
instruments. 
 To compile an inventory of products requiring standardization,. 
 To compile Nigerian standards specification to foster interest in the recommendation and 
maintenance of acceptable standards by industry and the general public etc. 

 As could be seen from the provision of section 5 of the Act, the organization has to set standard for 
manufactured goods and also ensure compliance with these standards and specification. Any person who 
violates the provisions of the Act in relation to conformity in the standards and specification shall be guilty of 
an offence and shall be liable on conviction to a fine of N1000 or one year imprisonment. 

 The organization has power to issue certificate to manufacturer and the power to withdraw the 
certificate for failure to comply with standards or specification. 

 The organization also has power to enter premises to inspect production premises and power to 
seize, destroy or prohibit any person from selling or offering for sale substandard products. The 
organization can also seal up the premises where such products is manufactured or stored or direct the 
manufacturer to rectify the deficiency in the case of low product. 13 

 The organization also has the power to make test purchase with a view to testing whether or not 
the provisions of the Act have been complied with. 14 

                                                                                                                                                                                           
12

 Section 14. 
13

 Section 14-18 of SON Act.  
14

 Section 22. 
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 Other consumer protection laws are Food and    Drug Act of 1973, NAFDAC‟‟s Act 1993, and 
subsequent amendments to this Act. The Acts seek to protect consumers of food, drugs, medical device, 
cosmetics, salt, water, chemical etc. 
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CHAPTER FIVE 

PARTNERSHIP 

Sources of Partnership Laws 

1. Partnership Act of 1890 
2. Companies and Allied Matters Act 1990 (Part B) which repealed Registration of Business Names 

Act of 1961 
3. Partnership Law of Western Nigeria 1959 applicable to Western and Middle West. 
4. Partnership Law of Lagos State 1973 applicable to Lagos 
5. Registration of Business Premises Law of various states of the federation. 
6. Partnership Law of each of the states of the Federation 
 

 For purpose of uniformity we shall use the Partnership Act of 1890 and since it is also a statute of 
general application in Nigeria and is in pari materia with those state partnership laws. 

 
Definition of Partnership  

 Partnership is the relation, which subsists between persons carrying on business in common with a 
view of profit (S. 1). 1 

 The feature that distinguishes a partnership from a company is incorporation. A company is a legal 
entity distinct from the members forming the company while a partnership has no legal existence apart its 
individual members. The strictness of this principle is mitigated by the rule that a partnership may sue or be 
sued under its firm name (Rules of the Supreme Court of England 1965, Order 81, Rule 1), if the 
partnership is the plaintiff, the defendant may require it to disclose the names and addresses of all partners. 

 The logical minimum numbers in a partnership is two. The legal restriction on the maximum 
number have changed over recent years. The CAMA 1990 limited the maximum to 20 and in the case of a 
banking company, 10. 

 A club or society such as a cricket club or social club or a debating society, is not a partnership 
because it is not formed to make profit. The members of such institutions are not liable for debts incurred 
by the committee without their authority, and are not bound to contribute to the losses of the club beyond 
the amount of their subscription as laid down in the rules (Wise vs. Perpetual Trustee Co2) syndicates are 
not partnerships because at best members do not carry on business “in common”. 

  A partnership is formed by contract, either express or implied. The contract may be in writing or 
verbal or it may have to be inferred from the conduct of the parties. Even where there is no agreement of 
partnership, a person may incur the liabilities of a partner if he holds himself out, or allows himself to be 
held out, as a partner. 

 In determining whether a partnership does or does not exist, regard must be had to the following 
rules: 

                                                           
1
 References in this chapter are unless the contrary is expressed to the Partnership Act 1890. 

2
 1903 AC 139. 
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1. Joint or part ownership does not of itself create partnership whether the owner do, or do not share 
any profits made by the use of the thing owned. The difference between co-ownership and 
partnership are: 
a. Partnership is necessarily the result of agreement, co-ownership is not, e.g. X may by his will 

leave his house to Y and Z jointly, Y and Z are co-owners of the house. But not partners, 
although the rent will be shared equally between them. 

b. Partnership necessarily involves the working for profit, co-ownership does not 
c. A partner cannot transfer his share of the partnership to a third party without the consent of his 

partner. One co-owner can transfer his share without the other co-owner‟s consent. 
d. A partner is the agent of the partnership to bind the firm. A co-owner has no implied authority 

to bind the other co-owners. 
2.  The sharing of the gross returns does not of itself create a partnership: whether or not the persons 

sharing in the return has a common interest in the property from which the return is derived  is not 
even evidence of partnership 

3. The sharing of profit is prima facie evidence of partnership, but the receipt of the share of profits or 
of a payment varying with the profits of a business does not itself make the receipient a partner in 
the business. But, that may be rebutted by proving other facts which show that the parties did not 
intend to be partners. In particular there is no partnership in the following ways. 
a. Where a person received a debt or other liquidated amount by installment out of the profits of a 

business 
b. Where a servant or agent is engaged in a business and is remunerated by a share in the 

profits. 
c. Where a widow or child of a deceased partner receives a portion of the profits by way of 

annuity. 
d. Where a person has lent money to a person engaged or about to engage in business, and 

receives a rate of interest varying with the profits or a share of the profits such a contract must 
be in writing signed by or on behalf of the parties thereto. 

e. Where the person has sold the goodwill of a business and in consideration of the sale receives 
a portion of the profits 

 In case (d) and (e) above,  if the person carrying on business becomes bankrupt, the lender of the 
money and the vendor of the business are postponed until all the other creditors are paid in full. 

  If losses as well as profits are shared. The evidence of partnership is stronger, but it is not 
conclusive and in every case the question of partnership depends on the intention of the parties. 

In Cox vs. Hickman3 

 A debtor assigned his business to trustees for the benefit of his creditor. The trustees carry on the 
business with the object of paying off the creditors out of the profits of the business. Held, the creditors 
were not partners of the business. 

 Persons who intend to form a company and are working together prior to its formation are not 
normally partners, they do not carry on a business in common. 

                                                           
3
 1861 8 H.I.C. 268. 
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 M and B agreed to go into business together and to form a limited company which would carry on 
business in M‟s restaurant. B ordered for certain goods from the plaintiff. Plaintiff Sued M contending that 
he was partner of  B. Held M and B were never partners because they never intended to carry on business 
in partnership all they did was work preparatory to the business to be carried on by the company when 
formed with a view to make profit but are engaged in the preparation of the company‟s business. Keith 
Spicer Ltd v Manuss4. 

 Executors carrying on business under the terms of the testators will are not partners (Re Fisher & 
Sons5). 

 The term salaried partner is not a term of art. It is however, widely used to describe a person who 
is held out to the world as the partner by, for example including his name with those of the partners on the 
firm‟s notepaper but who receives a salary rather than a share of the profits,  although he may also receive 
a bonus or some other, sum dependent upon the profits. By holding him out as being a partners make 
themselves liable for his acts vis-à-vis third parties as if he were one but this does not of itself mean that he 
is partner vis-à-vis the partner themselves but just an employee. To decide this, one has to look at the 
substance of the relationship between the parties not merely the label attached to it: Stekel vs. Ellice6. 

 Legality of Partnership 

 A partnership is illegal when it is formed for an illegal purpose. In the case of an illegal partnership, 
no action can be brought for a breach of it. No account of profit will be ordered. And no proceeding can be 
brought in respect of it. (Forster vs. Driscoll7)  

Capacity to form Partnership 

 Capacity to enter into partnership is governed by the ordinary law of contract. An alien can enter 
into a valid partnership with a Nigerian subject, but if he becomes an enemy owing to the outbreak of war, 
the partnership is dissolved. 

 A minor can enter into partnership. And the contract is binding on him unless he repudiated it 
before or within a reasonable time of his attaining full age. If he repudiates it he is not liable for partnership 
debts contacted while he was a minor. 

 The Firm Name 

Persons who have entered into partnership with one another are collectively called a firm  (S. 4), but the 
firm name, as such, is only a short way of expressing the name of all the partners, and the firm itself has no 
separate legal existence,. The partners however, may sue and be sued in the firm name. 

 

  

                                                           
4
 1970 1 W.I.R. 333. 

5
 1912 2 K.B. 491. 

6
 1973 W.L.R. 191. 

7
  1979 1 KB 470; See also Akinlose & others V. African Industrial Timber Co. Ltd. 1961 WNLR 213 Where an 

unregistered association of one hundred men and women was declared an illegal association. 
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Business Names 

S. 671  defines the following: 

Business name is defined by the Act as the Name or style under which any business is carried on whether 
in partnership or otherwise. While business includes any trade, industry and profession and any occupation 
carried on for profit. 

Firm means an unincorporated body of two or more individuals one or more individual and one or more 
corporation or two or more corporations which have entered into partnership with another with a view to 
carrying on business for profit. 

Part B of CAMA 

Section 656 

 Every individual firm or corporation having a place of business in Nigeria and carrying on business 
under a business name shall be registered in the manner provided in this part of the Act…….. 

Section 657 

 Every firm, individual or corporation required under this Act to be registered shall within 28 days 
after the firm, individual or corporation commenced business in respect of which registration is required 
within three months of coming into operation of this Act furnish to the registrar at the registered office for 
the state in which the principal place of business of the firm etc. a statement in writing in the prescribed 
form signed as required by this section containing the following particulars: 

A. The business name or if the business is carried under two or more business names each of those 
business names 

B. The general nature of business 
C. The full postal address of the principal place of business 
D. The full postal address of every other place of business i.e. branches 
E. Where the registration to be effected is that of a firm 
F. The present forenames and surnames and any former forenames or surnames 
G. The nationality 
H. Age, sex, usual residence and any other business occupation of each of the individual who are 

partners and the date of commencement of business whether before or after the coming into 
operation of the Act. 

 The partners or individuals also have to submit copies of the passport of the individual or partners. 

Section 659, Certificate of Registration will be issued in the prescribed form containing the business name. 

 If there is any change in the registered business name, the registrar must be notified so as to 
reflect the new name on the register and certificate and where appropriate, a new certificate may 
be issued where the change is substantial. 

 Section 661 provides for removal of name of any business from register if the individual or 
partnership is dead or dissolved. This must be brought to the notice of the registrar within three months 
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from the date of the death or dissolution of the partnership. The Act went further to prohibit the use of any 
name that contains the word national, government, municipal, federal or any other word which imports or 
suggests that the business enjoy the patronage of the federal, state or local government or contains the 
word cooperative, chamber of commerce, building society, guarantee, trustee, investment or Bank. 

 Section 870 requires that each registered business shall file annual returns of its business not less 
than 30th of June of every next year of operation. The annual returns must contain partnership name of the 
firm, nature of business carried on, state of financial affairs of the business carried on by the firm, company 
or individuals in the firm during the year. Failure to comply with the requirement of this section is an offence 
which makes the defaulter liable to pay a fine of N200.00at first instance and N25 daily for every day of 
default. 

 Partnership, which carries on business under name not consisting of the surname of all the 
partnership, must: 

a. Disclose the names of each partner on all business letters, written orders for goods or services to 
be supplied, invoice and receipts issued in the course of the business and written demands for 
payment of debts arising in the course of the business. 

b. Display the name and address of each partner in any premises where the business is carried on 
and to which customers or suppliers have access: 

c. Disclose in relation to each partner, an address within Nigeria at which service of any document 
relating in any way to the business will be effective. 

d. Must register under Part B of CAMA within 28 days of commencement of business (S. 657). Non-
compliance with this requirement is an offence punishable by a fine. As to civil proceeding, if a firm 
using a business name has failed to comply with the disclosure requirements and sues, for 
example for breach of contract, the claim will be dismissed if the defendant shows that: 
A. He has a claim against the plaintiff arising out of the contract, which he has been unable to 

pursue because of the plaintiff‟s non-compliance; or  
B. He has suffered financial loss in connection with the contract by reason of the plaintiff‟s non-

compliance. 

 However, even if the defendant does establish  a defense, the court has power to permit the 
proceeding to continue if satisfied that it would be just and equitable to do so. 

Relations of Partners to Person Dealing with Them 

 Every partner is the agent of the firm and his partners for the purpose of the business of the firm: 
The  acts of every partner who does  any act for carrying on in the usual way of business of the kind carried 
on by the firm bind the firm and his partners unless (S.5) 

a. The partners so acting has no authority to act for the firm in that matter, and  
b. The person with whom he is dealing either knows that he has no authority or does not know or 

believes him to be partner. 

Subject to the limitation just mentioned, every partner has implied authority to bind the firm by  

a. Selling the goods of the firm 
b. Purchasing on the firm‟s behalf goods of the kind usually employed in the firm‟s business 
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c. Receiving payment of the firm‟s debts and giving receipt for them; and  
d. Engaging servants for the partnership business 

In trading firms, a partner may further: 
e. Accept, make and issue negotiable instruments in the firm‟s name 
f. Borrow money on the firm‟s credit and pledge the firm‟s goods to effect that purpose and  
g. Instruct a solicitor in an action against the firm for a trade debt. 

(Tomlinson vs. Broadsmith) 8 

 It was held in Higgins vs. Beauchamp that a trading firm is one which carried on the buying and 

selling of goods, but it is thought that this is only one example of a trading partnership and that it  would be 

too narrow to confine this concept to those activities 

 B and M carried on business in partnership as proprietors and manager of picture house. The 

partnership deed prohibited a partner from borrowing money on behalf of the firm M. borrowed money from 

B. Held, the firm was no liable for the debt, because it was not a trading partnership. B and M had therefore 

no implied authority to borrow on the firm‟s behalf. Higgins vs. Beauchamp.9 

 A partnership may not, however, bind the firm by deed unless he is expressly authorized by deed, 
and he may not bind the firm by a submission to arbitration (Stead vs. Salt10). 

 The firm and all the partners are bound by any act relating to the firm‟s business done in the firm‟s 
name, or in any other way showing an intention to bind the firm, by any person authorized, whether a 
partner or not (S.6). A partner has not however, implied authority to bind the other partners in another 
business, 

In Mann vs. D‟Arcy and Others11 

 D & Co, was a partnership consisting of D, T and L and carrying on the business of produce 
dealers. D was the only active partner to cover the possibility of loss. D asked M the plaintiff, whether M, 
was prepared to buy a consignment  of potatoes ex s.s. Anna Schaar as a joint venture i.e. on the basis of 
sharing profits and loss, and M, agreed. M. contended that the joint venture was itself a partnership 
between him and D & Co. and sued T and L for half his share in the profits arising from that venture. Held, 
the contention of M, was correct and the venture was concluded by D for the partnership and could not be 
considered as “another” business consequently, D bound not only himself but also T and L. 

 If a partner pledges the credit of the firm for a purpose apparently not connected with the firm‟s 
ordinary business, the firm is not bound unless he was specially authorized by the other partners (S.7). The 
partner himself is personally liable, and his act may subsequently be ratified by the firm. Again, if it has 
been agreed between the partners that any restriction shall be placed on the power of any of the partners 
to bind the firm, no act done in contravention of the agreement is binding on the firm with respect to 
persons having no notice of the agreement (s. 8). With respect to persons having no notice, the firm will be 
bound, notwithstanding the restriction, if the act done is within the ordinary course of business of the firm. 

                                                           
8
 (1896) QB 386. 

9
 (1914) 3 KB 1192 

10
 (1825) 3 Bing. 101. 

11
 (1968) 1 W.L.R. 893. 
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 The firm is liable for torts or wrongs of each partner committed in the ordinary course of the firm‟s 
business or with the authority of the other business (S.10).  

In Hamlyn vs. Houston & Co 12 

 A partner in a firm, whose business it was to obtain by legitimate means information about the 
business contracts of competitor. Bribed the clerk of a rival to break his contract of service by betraying his 
master‟s secrets. The bribe came out of the firms money. And the profits went into their assets. Held as the 
partner had done illegitimately that which it was part of his business to do legitimately. The firm was liable 
for his act. 

 If a partner acting within the scope of his apparent authority received the property of a third person 
and misapplies it, or if the firm in the course of its business receives the property of a third person and, 
while it is in the firm‟s custody, a partner misapplies it, in each case the firm is liable to make good the 
loss(S. 11) 

 The partnership Act 1890 provides that the liability of each partner in respect of the firm‟s contracts 
is joint (S. 9) 

 The estate of a partner is liable severally for the debts and obligation of the firm so far as they 
remain unsatisfied, but subject to the prior payment of his separate debts. 

Liability of Person by “holding out” 

 A person may be liable like a partner for the debts of firm although he is not in fact a partner, if he 
by words spoken or written or by conduct represents himself or knowingly allows himself to be represented 
as  a partner in the firm. His liability in such a case is only to those persons who have, on the faith of such 
representation, given credit to the firm, because such a liability does not depend on giving credit (Smith vs. 
Bailey13). 

 In Bevan vs. the National Bank Ltd14 

B carried on business as M.W. & Co and employed M. W as the manager of the business. Held these facts 
amounted to a holding out that M.W/ was a partner. 

 A holding out which makes a person liable as a partner to a third person, does not necessarily 
establish that he and the person holding him out are, in fact, partners inter se though it provides some 
evidence tending to point to a partnership (Flyodd vs. Chency15). 

 When a partner dies and the partnership business is continued in the old firm name, the continued 
use of that name make his estate liable for any partnership debts contracted after his death (S. 14(2), 

In Bagel vs. Miler16 

                                                           
12

 (1903) 1 KB 81. 
13

 (1891) 2 QB 403. 
14

 (1906) 23 T.L.R. 65 
15

 (1970) Ch. 602. 
16

 (1903) 2 K.B. 212. 
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 M was partner in a firm. The firm ordered goods in M‟s lifetime, but delivery was not made until 
after M‟s death. Held, M‟s estate was not liable for the price in an action for goods sold and delivered as 
there was no debt in respect of the goods in M‟s lifetime. 

Change of Partners 

 When a person is admitted as a partner into an existing firm he does not thereby become liable to 
the creditors of the firm for anything done before he became partner (S. 17(1). The new firm may take over 
the old firm‟s liabilities, but this of itself does not give the creditors any right to sue the incoming partner. 
This right may be acquired by novation, which is an agreement, express or implied, between the Creditor, 
the new firm and the old firm by which the original contract between the creditor and the old firm is 
discharged by the acceptance of the liability of the new firm. 

 A partner who retires from the firm remains liable for the partnership debts contracted while he was 
a partner. He may however, be discharged from liability by an agreement between himself, the new firm 
and the creditors, and this agreement may either be an express one or be inferred from the course of 
dealing (S. 17). 

 For the debts of the firm incurred after his retirement he is liable to persons who (s.36) dealt with 
the firm before his retirement unless he has given them notice that he is no longer a partner or (b) had no 
previous dealing with the firm. Unless he has either given notice of his retirement or had advertised it. He is 
not liable, however, to persons who had no previous dealings with the firm and did not know him to be a 
partner. 

 In Tower Cabinet Co Ltd vs. Ingram17 

C and I dissolved partnership, but no notice was given or advertisement published. After the dissolution, C, 
ordered goods from T, using the firm‟s old notepaper which showed I as a partner, T did not know I was a 
partner before the dissolution. Held I was not liable to T. 

 The estate of a partner who dies or become bankrupt is not liable for partnership debts contracted 
after the date of the death or bankruptcy. 

 A continuing guarantee given to a firm or to a third person in respect of the transaction of a firm is, 
in the absence of agreement to the contrary, revoked as a future transactions by any change in the 
constitution of the firm (S.18). 

Relations of Partners to one Another 

 Firstly, we have to look at the various types of partnership before we consider this topic 

1. General Partner, this is partner in the fullest sense except in cases of limited partners. This is the 
only partner that participates in the running of the business of the partnership and can be held 
liable for all the debts of the company 

2. Limited Partner This can be found in those states where it is possible to have limited partners. He 
does not take part in the running of the business and his liability is limited to the amount he has 
agreed to invest in the partnership business but while the partnership subsists he must not directly 

                                                           
17

 (1949)2 K.B. 397. 
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or indirectly receive back or draw out any part of the capital he has contributed to the firm. If he 
does so, he will be liable to the debt of the firm for the sum taken out. 

3. Active Partner This is the partner that remains in the running of the business on the day-to-day 
basis. 

4. Sleeping or Dormant Partner This is the type of partner that remains in the background and he 
did not take part in the running of the business. He makes capital available for the business. 

5. Quasi Partner This is a very important one. He is a person who by his conduct leads a person to 
believe that he is a partner which in fact he is not. Such a person is estopped from denying that he 
is a partner against a third party who he has so represented himself to be. (See section 14). 

 The relation of partners to one another are usually governed by articles of partnership but if there is 
no written partnership agreement, their relations are governed by the course of dealing among themselves. 
In any event, their relations whether governed by written articles or defined by the partnership act, may be 
varied by the consent of all the partners either given expressly or inferred from the course of dealing (S. 
19). 

 The practice of a firm in making out their balance sheets was to treat the loss occasioned by any 
asset turning out bad as attributable to the year in which it was discovered to be bad. A partner died, and 
after the balance sheet had been made out various assets was found to be irrecoverable. Held, the estate 
of the deceased partner was entitled to the value of his share as shown in the balance sheet, without any 
deduction for the losses subsequently ascertained: EXP, Barber. 18 

Partnership Property 

 Partnership property must be applied exclusively for the purpose of the partnership and in 
accordance with the partnership agreement (S. 20(1)). 

Partnership property is : 

a. Property originally brought into the partnership stock: 
b. Property acquired, whether by purchase or otherwise on account of the firm or for the purpose and 

in the course of the partnership business (S.20). or  
c. Property bought with money belonging to the firm, unless the contrary appears.(S. 21). 

Wray vs. Wray19 

 William Wray carried on business in partnership with his two sons under the name of “William 
Wray” On his death, his widow was made a partner and the old firm name was continued. A house was 
subsequently bought and paid for out of partnership money and was conveyed to the four partners as joint 
tenants. Held, the house was partnership property and belonged to the four partners as joint tenants. 

 Where co-owners of an estate or land which is not partnership property are partners as to profits 
made by the use of that land and buy other land out of the profits to be used in the like manner, the land so 
bought is not partnership property. Such lands belongs to the co-owners in same shares as they have in 
the original land.(S.20(3) 

                                                           
18

 (1870) LR 5 Ch. 687. 
19

 (1905) 2 Ch. 349. 



65 

 

In Davis vs. Davis20 

 Partners in a business borrowed money on the security of freehold premises of which they are 
tenants in common, and expended the money in adding a part of those premises to adjoining workshops in 
which the business was carried on, and of which partners were co-owners. Held, the addition to the 
workshop was not a partnership property. Where land has become partnership property, it is treated 
between the partners as personal and not as real estate (s. 22) such land is usually conveyed to the 
partners (not exceeding four) on trust for sale and to hold the proceeds of the sale and the rent or profits 
until sale as part of partnership property on the retirement of a partner will retire from the trusts and a new 
partners when admitted will be appointed and additional trustee. 

 The partnership property is not liable to be taken in execution except on a judgment against the 
firm. The only remedy of a creditor of a partner‟s interest in the partnership property and profits is the 
amount of the debt. The debtor may also get a subsequent order appointing a receiver of the debtor 
partner‟s share of the profits. When a charging order is obtained in this manner, the other partners may 
redeem the interest charged, or if a sale is directed, purchase it (s. 23): The procedure for orders for 
charging a partner‟s interest in partnership property is laid down in the rules of the Supreme Court 1965, 
Order 81, Rule 10 (Supreme Court of England). 

Rights and Duties Between Partner    The rights and duties of the partners among themselves and the 
interest taken by them in the partnership property, depend on agreement, express or implied. Subject to 
any such agreement the following rules apply (S.24): 

1. All partners are entitled to share equally in the capital, profits and must contribute equally to 
losses whether of capital or otherwise. The rule is in no way affected by the amount of time 
given by the partners to the business of the firm. 

2. No partner is entitled to interest on capital before the ascertainment of profits 
3. No partner is entitled to remuneration for acting in the partnership business even if the partners 

have worked unequally. 
4. Every partner may take part in the management of the partnership business 
5. No partnership can be introduced as a partner without the consent of all existing partners. This 

is because a partnership is presumed to be founded in mutual confidence, and an incompetent 
or dishonest partner may cause heavy loss to his fellow partners. Articles of partnership 
sometime contains a provision allowing one of the partners to introduce a new partner, usually 
his son or near relative. In such a case the consent of the other partners is given in advance by 
their signing the articles. 
In Bryne vs. Reid21  
Partnership articles between B. and R. gave B power to introduce into the partnership any of 
his sons on their attaining 21. His son, S attained 21 and B therefore proposed to make him a 
partner. R refused to consent. Held , R could not prevent S. from being a partner as the clause 
in the articles operated as consent. 
 If under the partnership articles a partner is entitled to nominate by his will a person to 
succeed him in the partnership the party nominated cannot enforce the nomination as he is not 
a party to the partnership agreement (Franklin and Swathing „s Arbn22) 

                                                           
20

 (1894) 1 Ch. 393. 
21

 (1902)2 Ch. 735. 
22

 (1929) 1 Ch. 238. 
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6. Any deference arising as to ordinary matters connected with the partnership business may be 
decided by a majority of partners; but no change may be made in the nature of all partnership 
business without the consent of all. The majority of the partners , in exercising their powers, 
must do so in good faith, and after giving consideration to the views of the majority. It is not 
competent for a majority to act without consulting the minority. 

7. A majority of partners cannot expel a partner unless a power to do so has been reserved by 
the articles of partnership(S.25). 

8. A partner is entitled to be indemnified by the firm in respect of payment made and liabilities 
incurred. 
a. In the ordinary and proper business of the firm, or  
b. About anything necessarily done for the preservation of the business or property of the 

firm. 
If, for example, A partner, to save the firm credit, has paid its debt out his own pocket, he is 
entitled to an indemnity. 

9. A partner making, for the purpose of the partnership any advance beyond the amount of capital 
which he has agreed to subscribe is entitled to interest on that amount at five percent. 

10. The partnership books are to be kept at the place of business of the partnership (or the 
principal place, if there is more than one) and every partner may, when he thinks fit, has 
access to and inspect and copy any of them. A partner can have the books examined on his 
behalf by an agent. 

Partnership articles provided that proper books of account should be kept. Held any 
partner was entitled to have the books examined on his behalf by an agent, provided 
I. The agent was one to who no reasonable objection could be taken by the other partner, 
and 
ii. The agent would undertake not to make of the information obtained except for the 
purpose of confidentially advising his principal. Bevan vs Webb. 23 
In addition to the above, every partner is under a duty to his fellow partners; 
a. To render true accounted and full information on all things affecting the partnership (S. 

28). 
b. To account to the firm for any benefit by him, without the consent of the other partners 

, from an transaction concerning the partnership, or from any use by him of the 
partnership property, name or business connection (s.29)(1)). 
X,Y and Z were partners, X without the knowledge of Y and Z obtained for his own 
benefit the renewal of the lease of the business premises, that lease belonged to the 
partnership. Held, the lease so renewed was partnership property, Featherstonhaugh 
vs. Fewwick. 24 
 Each partner must also disclose any secret profit made in dealing with the firm and 
account for that profit to the firm. 
B. and C. were partners and C was employed to buy sugar for the firm,  
 
C. without B‟s knowledge, sold goods of his own to the firm at the market price and 
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made a considerable profit. Held he must account to the firm for the profit made  
Bentley vs. Craven25 
If one partner sell his share of the partnership business to another partner, and the 
purchaser knows, and was aware that he knows more about the partnership accounts, 
than the vendor, then the purchaser must disclose his knowledge to the vendor, 
otherwise the sale is void able at the vendors option(Law vs. Law26) 

c. Not to compete with the firm 
Any partner without the consent of the others, carrying on a competing business must 
account to the firm for all profits so made (S. 30). There is nothing, however, in the 
absence of an agreement to the contrary, to prevent a partner from carrying on a non-
competing business which does not involve the use of the partner‟s property from the 
partnership office for use elsewhere. 
Flyodd vs. Chency27 
A partner is not entitled to remove partnership documents and other confidential 
information behind the back of the other partners from the partnership office for use 
elsewhere. 

A. Assignment of Shares in Partnership 
 If a partner mortgages or assigns his share in the partnership, the mortgagee or assignee is not 
entitled to interfere in the management of the partnership business, or to require any partnership accounts, 
or to inspect the partnership books. All he is entitled to is to receive the share of profit to which the 
assigning partner would otherwise be entitled, and he must accept the account of profits agreed to by the 
partners. (S. 3). 
 A, B, and C were partners under partnership articles which made no provision for the payment of 
salaries to any of them. A charged his share to X, subsequently, A, B and C made an agreement under 
which in consideration of their doing more work, for the business. They received salaries. Held as the 
agreements was a bonafide one it was binding on X: ReGarwood‟s Trust. 28 
 In the case of dissolution of partnership, the assignee is entitled to the share of the assigning 
partner and in order to ascertain that share he is entitled to an account section 31(2) .  
 One of two partners mortgaged his share in the partnership to X .Afterward ,without the 
mortgagee‟s consent ,the partners agreed to a dissolution on the terms that the partner who had mortgaged 
should sell his share to his co-partners for a sum less than the mortgage debt. Held the agreement was not 
binding on X, who was entitled to an account on the dissolution of the partnership. Watts vs.Driscoll.29 
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CHAPTER SIX 

DISSOLUTION OF PARTNERSHIP 

A partnership may be dissolved by order of the court, but there are many cases when dissolution 
occurs without any order. Dissolution occurs without any order of the court by  

1. Expiration or Notice (S.32) Subject to any agreement between the parties , a partnership is 
dissolved. 
a. If entered into for a fixed term, by the expiration of that term 
b. If entered into for a simple adventure or undertaken by the termination of that adventure or 
undertaking. 
c. If entered into fro an undefined time, by any partner giving notice of dissolution to the other. Such a 
partnership is a partnership at will and may be determined at any time on notice. Where the partnership 
was originally constituted by deed notice in writing is required (S. 26), but in other cases verbal notice is 
sufficient. 
Moss vs. Eliphick1 
M and E were partners under an agreement which provided that the partnership should be terminated by 
mutual arrangement only. Held one partner could not terminate the partnership without the consent of the 
other. 
2. Bankruptcy or Death  (S. 33) Subject to any agreement between the partners. A partnership is 
dissolved by the death or bankruptcy of any partner. Often, however, the partners do not want death, 
bankruptcy or retirement of one partner to dissolve the partnership, so it is frequently provided in the 
partnership deed that in such event the continuing partners shall have the option of purchasing the share of 
that partner at a valuation. 
If one partner sends notice of dissolution to the other partner, and dies before the other partner received 
the notice, the partnership is dissolved by death and not by notice. (McLeod vs. Doling2). 
3.  Charge (S. 33) If one partner suffers his share to be charged to his separate debt, the others have 
the option of dissolving the partnership. 
4. Illegality (S. 34) if an event happens which makes it unlawful for the business of the firm to be 
carried in or for the members of the firm to carry it on in partnership, the partnership is dissolved. 
A  resident in England and B in Utopia are partners. War broke out between England and Utopia. The 
partnership has become unlawful and is dissolved automatically on the outbreak of war. 
 On application by a partner, the court may decree dissolution of the partnership in the following 
cases (S. 35, as amended). 
  On application by the partner, the court may decree dissolution of the partnership in the following 
cases (S. 35, as amended). 
1. When a partner is incapable b reason of mental disorder of managing and administering his 
property and affairs. 
2. When a partner, other than the partner suing, in any other way becomes permanently incapable of 
performing his duty under the contract of partnership. 
3. When a partner, other than the partner suing has been guilty of conduct calculated to affect 
prejudicially the carrying on of the business. 
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C and E were partners and C was convicted of travelling on the railway without a ticket and with intent to 
defraud. Held as the conviction was for dishonesty, it was calculated to be detrimental to the partnership 
business. Carmichael vs. Evans. 3 
4. When a partner, other than the partner suing willfully or persistently commits a breach of a 
partnership agreement, or otherwise so conducts himself that it is not reasonably practicable for other 
partners to carry on business in partnership with him. 
5. When the business of the partnership can only be carried on at a loss. 
6. Whenever the court think it just and equitable to dissolve the partnership. This provision enables 
the court to decree dissolution in any case not specifically covered by the first five cases if it thinks it 
equitable to do so, e.g. when the partnership has reached a deadlock. 

 W. and R., who had traded separately as tobacco and cigarette manufactures agreed to 
amalgamate and form a private company. W and R were the directors and had equal voting power, after a 
time the relations between them became so strained that neither would speak to the other, communications 
having to be conveyed  between them through the secretary of the company, the company had made and 
continued to make profits it was also held that a deadlock has made ground for dissolution in the case of a 
partnership and as this was , in substance, a partnership in the guise of a private company it was just and 
equitable that the company should be wound up: Re yenidje Tobacco ltd. 4 

 On dissolution, any partner may give public notice of dissolution and can compel the other partners 
to sign the necessary notices of dissolution (S.37). The effect of a dissolution is to revoke the power of 
each partner to bind the firm except to complete transactions begun, but not finished, at the time of the 
dissolutions and to do what may be necessary to wind up the partnership affairs (S.38). 

  A surviving partner carried on business in the partnership name and continued the partnership 
banking account which was overdrawn at the death of the deceased partner, and remained overdrawn until 
the final winding up of the business to secure the overdraft be deposited with the bank the title deeds of 
partnership real estate. Held s as the deposit was made for the purpose of winding up the partnership 
estate, it was binding on the executors of the deceased partner. Re Bourn. 5 

 To wind up the partnership, the court may appoint a receiver and manager. A receiver receives the 
income an pays the necessary expenses . While a manager manages the business with the object, as a 
rule of its being sold as a going concern. 

 Notwithstanding the dissolution of a partnership, where assets remain undistributed, the duty of 
good faith between the parties continues. Thus, where a leasehold interest had been a partnership asset 
and the assets of a dissolved partnership remained undistributed. One of the former partners could out 
acquires the reversion for himself without giving his former partners the opportunity of sharing in the 
acquisition. Thompson‟s Trustee in Bankruptcy vs. Heaton6. 

Application of Partnership Property on Dissolution 
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 On dissolution each partner is entitled to have the partnership property, including the goodwill, 
sold, and the proceeds applied in payment of the debts and liabilities of the firm. In the case of the 
bankruptcy of any of the partners the rule is that the partnership estate is applicable in the first instance in 
payment of the partnership debts and the separate estate is dealt with as part of the partnership estate. A 
surplus of the partnership estate is dealt with as part of the separate estate of each partner in such 
proportion as he shares in the partnership estate. 

 Example A and B were partners and  became bankrupt A‟s private debts are £1,000. And B‟s 
£1,500 the partnership debts are £5,000 and the assets £6,000 the partnership creditors will be paid in  full, 
and the surplus £1000 will be divided among the private creditors of A and B in proportion to their rights in 
the partnership property. 

 If the partnership assets are insufficient to discharge the debts and liabilities of the firm, and 
partners must bear the deficiency in the proportion in which they were entitled to share profits. The order of 
application of assets to meet losses is  

a. Out of profits 
b. Out of capital 
c. By the partners individually in the proportion in which they were entitle to share profits 9s. 44(a)). 

 Apart from this, the assets, including any sum contributed by the partners to make up losses or 
deficits of capitals are applied (S. 44(b). 

1. In paying the debts and liabilities of the firm to persons who are not partners. 
2. In paying each partner rateably what is due from the firm to him for advances as distinguished from 

capital. 
When a partnership was wound up, a partnership brought an action against the other 
partners for the recovery of a loan made by him to the partnership. Held the action was 
misconceived and had to dismissed. A partner advancing money to the partnership was 
advancing some of the money to himself, and the only way in which the money could be 
recovered was proceedings for taking the account of the partnership, as provided by S. 
44(b)(2) Green vs. Hertzag. 7 

3. In paying each partner rateably what is due to him in respect of capital. 
4. The ultimate residue, if any, to be divided among the partners in the proportion in the which profits 

are divisible. 

If the assets, are sufficient to pay (1) and (2), above, but insufficient to repay to each partner his full capital, 
the deficiency in the capital is to be borne by the partners in the proportion in which profits are divisible. 

 G,M. and W. were partners on the terms that profits should be divided equally. The capital was 
contributed unequally. G. contributing more than M. on a dissolution, the assets, though sufficient to pay 
the creditors, were insufficient to repay the capital in full. Held, the true principle of division was for each 
partner to be treated as liable to contribute a third of the deficiency, and then to apply the assets in paying 
to each partner rateably his share of capital: Garner vs. Murray8. 
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 If one partner has paid a premium on entering into a partnership for a fixed term and the 
partnership is dissolved before the expiration of the term, otherwise than by the death of a partner, the 
court may order the return of such part of the premium as may be just, having regard to the terms of the 
partnership and the time it has continued. Unless (S. 40). 

a. The dissolution is due to the misconduct of the partner who paid the premium or 
b.  The partnership has been dissolved by an agreement containing no provision for a return for a 

return of the premium. 

 When a partnership in rescinded on the ground of the fraud or representation of one of the 
partners,  the partner entitled to rescind is entitled. (S.41). 

a. To a lien on the partnership assets, after the liabilities have been discharged, for any sum has 
contributed; 

b. To stand in the place of any of the firm‟s creditors for any payment he has made to them to 
discharge the firms liabilities. 

c. To be indemnified by the person guilty of the fraud or misrepresentation against al the firm‟s 
liabilities. 

 When a partner dies or retires and the surviving partners carry on the business of the firm without 
any settlement of account with the late partner or his estate, the outgoing partner or the estate of the 
deceased partner may: 

a. Claim such share of the profits made since the dissolution as in attributable to his share of the 
assets; or  
b. Claim interest at five percent on his share of the partnership assets (S. 42). 

In Manley vs. Sartori9 

 C and M carried on business in partnership , on C‟s death the partnership was dissolved. But M. 
carried on the business for a further period. In an action to decide how the profit earned since C‟s death 
should be divided, held, C‟s estate was entitled to a share in such part of proportionate to his share in the 
total partnership asset and that inquiry should be made to ascertain what  part of the profits had been 
earned otherwise than through the use of his management of the business. 

In Pathrana vs. Pathrana10 

 R and A were partners in settling petrol at a service station in Ceylon. A gave notice terminating the 
partnership , but before its termination  procure new agreements with the petrol company giving him the 
sole agency, and after termination continued trading on the partnership property under his own name R 
discovered the new agreement and claimed an account for his share  in the profits. Held R. was entitled 
thereto under section 42 of the Partnership Act 1890 (Which applied in Ceylon). Further, R‟s claim was also 
justified by virtue of section 29 which likewise applied. 

3.  Goodwill 
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 Goodwill is the benefits arising from a firm‟s business connection or reputation. It is defined by Lord 
Elton in Cruttwell Vs. Lye11 as the probability that the old customers will resort to the old place”. This 
definition is not complete and must be supplemented by that given by Wood V.C. in Churton Vs. Douglas12. 
“Goodwill must mean every advantage every positive advantage, if I may so express it, as contrasted with 
the negative advantage of the late partner not carrying on the business himself- that has been acquired by 
the old firm, or with any other matter carrying with it the benefit of the business”. On a purchase of goodwill 
the purchaser usually obtains the premises of the old firm and the right to use the name of the old firm and 
in all cases, the right to represent himself as the successor of the old firm. Goodwill is a partnership asset 
and on the death or retirement of a partner it does not survive to the continuing partners, but must be 
bought by them. if, on a dissolution of partnership, the goodwill is not sold, each of the partners is entitled to 
carry o business under the name of the old firm, provided he does not  expose his former partners to any 
risk of  liability (Burchell vs. Wilde13). For this reason, when there is an agreement that on dissolution the 
partnership assets, including goodwill, shall be taken by one partner at a valuation, the goodwill must be 
valued on the footing that the outgoing partner is entitled to carry on a similar business. 

 The rights and duties between the vendor and the purchaser of goodwill, in the absence of 
agreement to the contrary, are: 

1. The vendor may carry on a similar business to that sold in competition with the purchaser, but he 
must not use the old firm name or represent himself as continuing the old business. 
2. The vendor may not canvas the customers of the old firm or solicit any customer of the old firm to 
deal with him (Trego vs. Hunt14). 
3. The vendor may advertise the fact that he is carrying on business as long as he does not offend 
the two preceding rules (Labourchere vs. Dawson15) 
R.C. and J.D carried on a business as J.D. & Co J.D. retired and B and C carried on the business under a 
new name with the addition of business in the premises adjoining the old firm‟s premises in the name of J.D 
& Co and circulating the old firm customers in the immediate vicinity , but. 
 (2) although his name was J.D. he could not carry on his new business in the name of J.D. and Co 
 and  
 (3) he could be restrained by the old firm from canvassing their customers. Churton vs. Douglas16. 
4.  Unless the right to use the old firm name is expressly assigned the purchaser of the 
goodwill must not use that name so as to expose any of the partners in the old firm to liability. (Townsend 
vs. Jarman) 17 

 When a partnership is dissolved on the terms of one partner taking over the assets, the other 
partners must not solicit the customers of the firm. 
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 A partnership between X and Y was dissolved on the terms that Y retained the “Assets” Goodwill 
was not specifically mentioned. Held the assets included goodwill, and X would be restrained by injunction 
from canvassing the customers of the old firm: Jennings vs. Jennings. 18 

 When the deed of partnership provides that on the death of a partner the surviving partner shall 
acquire the deceased partner‟s share of the assets an injunction will be granted to restrain an executor of 
the deceased partner from soliciting customers of the firm (Borne vs. Wicker19). 

 When the assignment of the goodwill of a business is involuntary, as on the sale by the trustee in 
bankruptcy of the business carried on the bankrupt, the purchaser cannot restrain the bankruptcy of the 
business carried on by the bankrupt, the purchaser cannot restrain the bankrupt from canvassing his old 
customers (Walker vs. Mottram20). Similarly, if a debtor has assigned all his property to a trustee for the 
benefit of his creditors, he cannot be restrained by the trustee from canvassing his old customers (Farey vs. 
Cooper21). 

The Rights and Duties of a Limited Partner Are: 

1. He may not take part in the management of the partnership business. If he does so he becomes 
liable for all the firm‟s debt and liabilities during that period. He has no power to bind the firm. 
2. He may inspect the firm‟s books and examine into the state and prospects of the partnership 
business and may advise with the partnership thereon. 
3. His death, bankruptcy or mental disorder does not dissolve the partnership. 
4. He can assign his share with the consent of the general partners  
5. He cannot dissolve the partnership b notice. 

 Any partner who is not a limited partner is a general partner. The general partner‟s manage the 
partnership business and b a security can decide differences arising out of the ordinary conduct of the 
partnership business. The can also introduce a new partner any come a limited partner by registering the 
change with the register. 

 In the event of a dissolution of the partnership, its affairs are would up by the general partners, 
unless the court otherwise under..  
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CHAPTER SEVEN 

THE LAW OF AGENCY 

 Agents play a vital role in commercial activities. Commerce would literally grind to a halt if 
businessmen and merchants could not employ the services of factors, brokers, forwarding agents, estate 
agents, auctioneers etc and are expected to do everything themselves. The primary role of the agents in 
commerce is to negotiate and conclude contracts on behalf of someone else, the principal. 1 The agent 
may possess special skill or expertise or have special knowledge of a particular market, area or commodity, 
the principal may need someone „on the spot‟ to negotiate the contract particularly in an international 
context or the principal may simply be too busy to make every contract personally. Agents are to be found 
in all advance or developed societies and their activities are an inevitable feature of a developed economy.2 

 Agents are middlemen and are primarily concerned with the negotiation and conclusion of 
contracts. Agency is a flexible and complex concept which this chapter shall examine briefly. 

The Law of Agency 

 The law regulating agency relationship in Nigeria is the received English law as reflected in 
common law and equity. This law deals with the relationship which arises where a person expressly or 
implicitly employs another or deemed to have employed such person by law, to perform some tasks for and 
on his behalf. It is not a relationship of employer and employee but a more complicated legal relationship 
which was developed by the law merchants in the medieval period. This fact makes the law of agency part 
and parcel of the lex mercatoria (commercial law) or mercantile law. 

Nature of Agency 

Definition 

 An agency is a relationship which subsists between one person called the principal and another 
called the agent by which the latter is by law invested with legal authority to alter the relationship of the 
former with the third parties3 or a person who is recognized by law as having power to affect the legal 
rights, liabilities and relationship of another person, the principal. 4 

 Whether an agency relationship exists or not in a particular circumstance is a question of both fact 
and law. However, for agency relationship to exist between a principal and agent, the acts of the agent 
must produce legal consequence, there must be express or implied consent of the parties and the principal 
must have expressly or implicitly authorized the agent to act for him or on his behalf either by words or 
conduct. 

 It has been argued that the consent of the parties may not be a conclusive determinant of 
existence of agency relationship but another actual, real or apparent authority of the principal may be 
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presumed in certain cases and this may bind the principal. Freeman and luckier vs. Burkhust Park 
Properties Ltd. 5. 

Distinction Between Agency and other Similar Relationships 

 Although agency is a common commercial phenomenon, it is not always easy to recognize an 
agent. And there are some who engage in commercial activities who are called agents but are not. It is 
therefore necessary to distinguish between agency and other relationship that may confuse a student of 
commercial law. Such other relationships are: Trustee, Servant, Bailee and Independent Contractor etc. 

Agent and Trustee 

 A trustee is a person holding property or money for or o behalf of someone else at the direction of 
another party. Trusteeship creates a tripartite relationship of a trustee, settler and beneficiary just as 
agency is tripartite in nature that it involves a principal, agent, and third party with whom the agent relates 
and concludes business. In certain cases an agent may be treated as trustee of his principal. However, 
there are still certain distinguishing factors between agency relationship and trustee. These are: 

1. The relationship of Agency is in most cases a product of consensual agreement whereas trust is 
not  in most cases. A trust can be created without the consent of either the trustee or the 
beneficiary of the trust. 

2. An agent is normally appointed by the principal whereas a trustee is not usually appointed by the 
beneficiary. 

3. The agent is usually the representative of the principal whereas the trustee is not the 
representative of the beneficiary of the trust. 

4. Actions between principal and agent can become statute barred under the limitation Act but in trust 
limitation Act does not apply. A beneficiary has life right and interest in the trust which is not 
defeasible by time. 

Agent and Servant 

 In master and servant relationship, the master always has the right to control the due execution by 
the servant of the terms of his employment. While a servant merely works for his master, an agent acts for 
and  in place of his principal to effect legal relations with third parties. Agency is representative in character 
and has a derivative authority which gives the agent a discretionary power in executing the terms of the 
contract of an agency. A servant does not possess those attribute. 

Agent and Independent Contractor 

An independent contractor renders services to his employer in the course of his occupation and 
calling or expertise. His contract with his employer relates to results to be achieved and not the mode 
achieving the result. An indedpendent contractor employs his own means and skill in the performance of 
the contract; he is not under the control and direction of his employer in relation to the performance of the 
contract. An independent contractor may under certain circumstances be his employer‟s agent but the fact 
still remains that he is not a general agent of his employer. 
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Agent and Baillee 

 A bailee is a person who takes possession of a property for and on behalf of another person called 
the bailor either for safekeeping or to deal with in manner indicated or prescribed by the bailer. A bailee is 
not an agent of the bailor strictly speaking since he has no authority to deal with the property in any other 
way except in accordance with the instruction of the bailor. Though a situation may arise in which a bailee 
may also double an agent but in real legal sense a bailee is not an agent of the bailor. 

Agent in Fact but not in Name 

Company Directors and other officers 

 A company is a legal person, but as an artificial person it must act through human agents. Authority 
to act on behalf of and in the name of the company is vested primarily in the board of directors as a whole. 
They therefore act as company agents. In general, the company must act collectively. However, a 
company‟s article of association will generally contain the power for the board to delegate part of or all of its 
functions to individual members of the board and it is common for one or more executive director to be 
appointed to manage the day to day affairs of the company. Powers of management may be delegated to 
other officers of the company like the secretary but there are rarely called agents but in fact they are 
agents. 

Partners 

 A partnership has no legal identity separate from the members. By statute, every partner in a firm 
is an agent of the firm and all other partners of the firm for the purpose of the business of the firm. 

Professionals 

 Professionals acting on behalf of clients may be the agents of those clients for limited purpose. 
Thus a solicitor conducting litigation on behalf of a client is the client‟s agent and may have authority to 
make settlement of the case binding on the client. Similarly an Accountant who negotiates on behalf of a 
client with Inland Revenue Service is his client‟s agent and the accountant‟s statements or agreement may 
bind his client according to the principles of agency. 

Agency Relationship in Commercial Transactions (Types of Agency) 

 Although the primary role of agents in Commerce is to negotiate and/or enter into contracts on 
behalf of their principals, a number of different classes of agent are identified both in practice and in case 
law. These are: 

a. General and Special Agents  
The distinction between general or special agents depends on the nature of the authority given by 
the principal to the agent. A general agent has general authority to act for the principal in a 
particular trade or class of transactions. A special agent is authorized only to act in one particular 
transaction. 

b. A Commissioner Agent 
A commission agent acts to buy or sell on behalf of a principal but is not authorized to create privity 
of contract with third party with whom certain goods have been consigned for a foreign principal. 
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He does not bind his principal contractually to a third party but he stands in the position of a 
principal to such third parties 
 In Ireland vs. Livingstone, Lord Blackburn held that a person who supplies goods to 
commission agents sell them to him and not his foreign principal. The property in the goods passed 
from the manufacturer or producer to the commission agent. And a commission agent in relation to 
the third part is principal but in relation to the principal, he is an agent. 

c. Mercantile Agent or  Commercial Agent 
A mercantile or commercial agent is an agent having in the ordinary course of his business as such 
agent authority to sell goods or to consign goods for the purpose of sale or to buy goods or raise 
money on the security of goods. He is always in the possession of the goods to be sold. A 
commercial or mercantile agent can either be a factor, a broker or a Del credere agent. 
a. Factor: A factor which is not defined in Factors Act 1889 has been judicially defined as a 

mercantile agent who has been with possession of goods for sale only. He may sell for a 
disclosed or undisclosed principal. Stevens Vs. Billar6 And Borring vs. Corrie. 7 

b. Broker: In Summit Finance Ltd vs. Iron Baba & Sons Ltd8 it was held that a broker is an agent. 
A broker is a mercantile agent who is employed to make contract with third parties for the 
purchase of goods or property or for the sale of his principal‟s goods or property of which he is 
in possession or document of title thereto. He is employed to make contact or bargains 
between persons in matters of trade, commerce and navigation. He is a mere negotiator who is 
not in possession of the goods. 

c. Del Credere Agent 
A Del Credere Agent negotiates contract for a principal and guarantees to the principal that the 
third party will pay any sum due under the contract. This may be important where the third 
party is not known to the principal. The Del Credere agent charges the principal an extra 
commission for providing the guarantee. 

 There are other commercial marketing arrangements such as Distributorship, franchising, 
confirming house, licensing and the use of subsidiaries which are also in form of limited agency. 

Creation of Agency 

 Our concern, here, is how is agency relationship formed or created? Before an agency relationship 
is created, there must be a competent principal in law and a competent agent in law. The rule of law is that 
no one can do through another, what he cannot do himself thus an infant, an insane person or a drunkard 
cannot be a principal but in certain circumstances they can be agents but liability in such circumstances are 
also limited and restricted. 

 No particular formality is required in creation of an agency relationship. It could be created in 
writing, orally or by conduct of the parties. However, certain category of agency be made in writing i.e. 
power of Attorney, and agent appointed to execute a deed must himself be appointed by a deed. A solicitor 
may be appointed in writing. 

 Agency can be created by an agreement, by estoppel, by ratification and by necessity. 
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a. Agency by Agreement 
This arises where a person called the principal indicated to the other person called the agent of his 
intention to engage him to act for him or on his behalf. No particular form is required for such 
agreement, it may be express, implied or by conduct. The relationship of principal and agent can 
only be established by the consent of the principal and the agent. It is immaterial that they call the 
relationship a different name.  

b. Agency by Estoppel 
This arises where a principal intentionally or otherwise causes a third party to believe that another 
is his agent and a third party so relies on it in dealing with the supposed agent, the principal will be 
estopped from denying the existence of an agency relationship. Agency by estoppel is just like the 
doctrine of estoppel in the general law of contract based on „holding out‟ by the principal or upon 
ostensible authority of the agent. 
 For agency by estoppel to be inferred from any circumstance, there must be a 
representation or conduct by the principal showing that the supposed agent has altered his position 
to his detriment by suffering some loss, or incurring some expenses. The representation must be 
clear, unambiguous, it must have been the proximate cause of the loss or detriment. The supposed 
agent must also have acted honestly.  

c. Agency by Ratification 
An agency by ratification is created when an alleged principal accepts or otherwise affirms the act 
or conduct of one purporting to act on his behalf even though there was no agreement or any 
express or implied authority authorizing the act. Ratification is the subsequent authorization of an 
unauthorized act as if it had been authorized ab initio. A good example is ratification of pre-
incorporation contract by the company after its incorporation. 
 For ratification to be valid and effective, the agent whose act is sought to be ratified must 
have acted for the principal, there must have been a competent principal and the principal must be 
capable of doing the act himself, the ratification must be done within a reasonable time or time limit 
and ratification must be impartial and unconditional. Ratification can be by express conduct like 
acquiescence. The effect of ratification is that the principal accepts responsibility and liability for the 
act of the agent. 

d. Agency By Necessity  
This is an agency by operation of law. This arises in cases of emergency or where irreparable loss 
should be avoided or where injury or damage should be prevented or reduced. For example, a 
deserted legally married wife is an agent of necessity to pledge her husband‟s credit for 
necessaries. 
 This principle relate to only marriage under the Act where a moral duty exist in a case of 
carriage of goods by sea or rail and there is possibility of the goods perishing, damaging or lost due 
to no fault of the carrier, the carrier becomes an agent of necessity for the purpose of ameliorating 
loss, he can sell the goods on behalf of the owner. For his agency to be enforceable. 
a. There must be an emergency situation necessitating an instant action  
b. It must not  impossible for the agent to communicate with the principal and  
c. That the action taken was reasonably necessary having regard to the circumstances of the 

case and 
d. That the supposed agent acted bona fide and in the interest of the principal 

Duties of Agent to Principal. The agent in any contract of agency owes certain duties to the 
principal which arises out of their agency relationship. These duties are: 



79 

 

1. Duty to Perform An agent has a duty to perform according to the terms and conditions in the 
contract of agency. Where the contract is in writing there is usually no dispute as to the scope 
of the authority of the agent and where there is no excluding or limiting terms the agent must 
carry out the business he has undertaken. He will be liable for breach of contract if he fails to 
perform his obligation in accordance with terms of the contract. An agent may also be liable for 
negligence or for any loss caused to his principal. Where it is apparent that he cannot perform 
the contract, he must inform the principal within a reasonable time. 

2. Duty of Obedience and Fidelity 
An agent cannot depart from the instruction of his principal. This instruction he can carry out 
within the legal bounds of his professional discretion and judgment. In an ambiguous situation, 
the agent is to act fairly and in the interest of the principal and where the agent is a 
professional, he is expected to act on the instruction of the principal subject to any custom or 
usage of the particular trade, business or profession to which the agent belongs. 

3. Duty of Care and Skill 
An agent must exhibit reasonable care, skill and diligence. The degree of care, skill and 
diligence required of an agent may depend whether he is a gratuitous agent or an agent for 
reward.  An agent for reward has a higher duty of care, skill and diligence than a gratuitous 
agent.  

4. Duty to perform Personally 
Because of the confidential nature of agency relationship an agent is expected to perform 
personally. The maxim delegatus non potest delegare applies to contract of agency. An agent 
can only delegate his authority with the consent of his principal or in a situation where the law 
allows him. 
Exception to the rule of non-delegation of authority 
1. An agent may delegate his function or duty where he has express authority of the principal. 
2. Where no personal confidence is reposed in him by the principal 
3. Where his duty requires no particular skill or discretion 
4. Where there is an emergency requiring immediate action in order to protect the interest of 

the principal 
5. Where the nature of the agency itself necessitates a partial or total delegation 
6. Where the custom or usage of the business involved allows it  
7. Where the principal ratifies the delegation  
8. Where the authority to delegate derives from a statute. 

5. Duty to Act in Good Faith 
Since the agency relationship is a fiduciary one, an agent has a duty to act in good faith. He 
must not allow his interest to conflict with that of his principal. He must not make secret profit, 
take bribe or other benefits. He also has a duty to account to his principal and he has a duty to 
disclose all facts within his knowledge about the transaction to his principal. He must not use 
the property for himself without the principal‟s consent. Where he sells his own property to his 
principal, he must disclose to the principal and the profit he makes therein. Where he buys his 
principal‟s property, and he makes gain or profit he must disclose and where he receives 
commission, profit or gain from both his principal and any third party, he must disclose to the 
principal. 

6.  Duty to Account 



80 

 

It is the duty of an agent to keep and render proper and accurate account  of his stewardship to 
his principal in respect of money and property of the principal. This duty extends to making 
available to his principal or (his personal representatives books of record and account). He 
must not mix his money with that of his principal. He must also have an account for his 
principal in the bank. 
Principal’s Duties to his Agent 
Just as the agent has duties to perform for the principal there is a corollary that the principal  
also owe his agent some duties under the law. The duties are: 

1. Duty to Remunerate 
 A principal has a duty to remunerate his agent who has earned the remuneration. For an agent to 
be entitled to remuneration, he must have performed his obligation under the contract. The amount of 
remuneration may be fixed by the contract but when it is not fixed, the principal is bound to pay a 
reasonable fee or pay according to the usage or custom of the trade, profession or business. 
 Earning the income or remuneration by agent means when the agent has done all that is expected 
of him in facilitating and making the transaction possible and he must be the effective cause of the 
transaction from which the remuneration accrues and must have fulfilled all the conditions for the 
remuneration to accrue under the contract. Where there is a condition precedent to payment of 
remuneration to the agent under the contract, the condition must be met before the agent earns his 
remuneration. The fact that a transaction is not profitable or beneficial to the principal does not deny the 
agent of his earned remuneration. Neither will he be deprived, if the transaction becomes abortive because 
of the principal. An estate agent is entitled to his commission upon introducing a ready willing and able 
buyer. 
2. Duty to Reimburse and Indemnify the Agent  
 Unless a contrary intention is reflected in the contract of agency, it is implied in every agency 
contract that the principal has a duty to indemnify or reimburse the agent for all losses, damages, expenses 
or liabilities sustained or incurred by the agent in the discharge of his authority but this right to indemnify 
does not cover any loss resulting from his illegal conduct. 

Exception to the rule of indemnity or reimbursement of an agent: 
a. Where the agent acted without express or implied authority unless the transaction is 

subsequently ratified by the principal. 
b. Where the agent incurred the expenses, loss or liability in consequence of his own negligence, 

default or insolvency. 
c. Where the agent has acted in breach of his duty including violating of any principal‟s 

reasonable instructions 
d. Where the agent acted in respect of a transaction which is manifestly or to his knowledge 

unlawful or contrary to public policy 
e. Where the agent acted in respect of any transaction rendered null and void by the Gaming Act 

of 1892 or any other  statute 
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CHAPTER  EIGHT 

REMEDIES OF THE PARTIES 

 

1. Remedies Available to the Principal 
An agent who misconducts himself or breaches his contract of agency with his principal will incur the 
following liability or face the following consequences 
a. Dismissal by the Principal The principal has a right to determine the agency or summarily 
dismiss the agent 
b. Rescission and Damages the principal may rescind the contract made on his behalf by the agent 
without his authority or where the agent is in breach of his authority, or exceeded his authority substantially. 
The agent in this circumstance will be accountable or liable in damages to the principal and this will include 
his disgorging or refunding any secret profit he might have made in the transaction. 
c. Action for Account He may take a court action to compel the agent to render account of all his 
dealing in respect of his agency for any money had and received on behalf of the principal 
d. Action for Conversion He may take an action against the agent for conversion where the agent 
has received property on his behalf and misappropriated or misused it. 
e. Private Prosecution He may take out a private writ of summons against the agent when his 
conduct, act, commission or omission is criminal or tortuous.  
2. Remedies Available to the Agent 
An agent has the general remedies in the law of contract against the principal. These remedies are 
summarized below; 
a. Action for Damages Unless there is a contrary intention, expressed in the contract of agency, an 
agent may sue the principal to enforce his right to re-imbursement or indemnity for losses, expenses, or 
damages sustained in discharging the terms of his agency. 
b. Right of Set Off If and when the principal takes an action against the agent in court for any sum, 
the agent has a right to set off or counter claim against the claim of the principal if he has any amount due 
to him by way of remuneration, advance or loan made to the principal, losses etc. 
c. Right of Lien An agent has a right of lien over the property of the principal in his possession to the 
amount that the principal owes him. The property must have gotten to his possession lawfully. He cannot 
seize the property of the principal. This will amount to self-help which can lead to violence or a crime which 
the law frowns at. 
d. Right of Stoppage in Transitu where the agent is an unpaid seller, he may exercise his right to 
stoppage in transition of the goods on behalf of his principal who has paid the price to the seller from his 
personal account. 
e. An Agent may also demand for an account He may withdraw from performance and where 
conflicting claims is made on property by his principal and a third party he can make application for 
interpleader summons in court. 
Relationship of Principal to Third Party 

In legal parlance, the principal is responsible for the lawful and authorized acts of his agent while 
discharging his duties in the contract of agency. However, the liability of the principal is limited to only acts 
which fall within the scope of real, actual, apparent or ostensible authority of the agent. Thus, where an 
agent is on a frolic of his own or acted without authority, the principal is not bound except where he takes 
benefit or later ratify. 
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 A principal may be a disclosed or named one. A disclosed principal is one whose existence is 
disclosed by the agent during the duration of the agency relationship. The real identity of the principal may 
not be known or disclosed but the fact of existence of a principal is disclosed at the material times. 
 A principal may also be foreign when he is abroad. The liability of the principal to a third party will 
therefore depend on whether the principal is disclosed, undisclosed or foreign and whether the agent acted 
within the scope of his authority. 
 Where an agent makes a contract or acts on behalf of a disclosed principal, and acted within the 
scope of his authority, the principal is liable for all acts of his agent. 
 Where the principal is undisclosed, the contract may be enforced against the principal if and when 
disclosed, if the agent‟s act is authorized. 
 
Exceptions to this Rule 
a. Where the agent acted without authority or exceeded his authority, the principal will not be liable 
but where principal ratify this act in spite of its shortcomings the principal will be liable. 
b. No principal may sue or be sued on a deed inter parties even when executed on his behalf. This is 
a common law rule which is applicable to agency. 
c. Where the contract in question is a negotiable instrument like a bill of exchange or a cheque and 
his name or signature must be written by him on the document, it may be written on it by his agent and this 
may make him liable if done under his authority and consent.  
d. Where the principal is foreign, there is a presumption that the agent should be liable and not the 
principal, however, a different intention may be expressed by the parties in the contract of  agency. 
e. The liability of the principal may be excluded in the contract by exclusion or exemption clause or by 
usage or custom of the trade, profession or business concerned. 
 
Personal Liability of an Agent 
 Where a principal cannot sue or be sued, the agent will personally be liable in the following 
circumstances: 
1. Where the agent contracts personally, he will be personally liable. This situation will arise when he 
entered into a contract in his own name without disclosing the existence of an agency relationship. The 
third party can sue either the principal or the agent. 
2. Where the agent took personal undertaken in a contract he will be personally liable. This situation 
will arise where he stands as surety or guarantor of his principal.  
3. Where the contract provides expressly and clearly that the agent will be liable concurrently with the 
principal or agent will be liable to the exclusion of the principal. 
4. Where the principal is a foreigner, the presumption is that the agent shall be bound and not the 
principal. This is one of the standing principles of lex mercatoria which is logical and sensible. Although this 
presumption of liability of an agent could be varied or altered by the terms of the contract. 
5. Where the principal is fictitious and non-existent, the agent will personally liable. 
6. Where the agent acted for himself and pretended as acting for a principal he will be personally 
liable. 
7. When the contract is in writing and he signs his name absolutely without any qualification or 
condition. He is prima facie liable for whatever arises from the contract. 
8. Where an agent endorses or appends his name and signature on a deed, he is personally liable. 
9. When the contract is a negotiable instrument and an agent signs his name on it, he will be 
personally liable. 
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10. When there is an implied warranty of authority. This will arise where an agent acted without 
authority or in excess of authority such an agent will be personally liable. 
Torts of an Agent 
 In the course of execution of contract of the principal by the agent, an agent may commit certain 
torts which are redressible in court. The question that readily comes to mind is who is liable- the agent or 
his principal? 
 The general common law principle is, that, a principal is liable for torts committed by his agent 
while executing the terms of his agency. An injured third party can therefore proceed against either the 
principal for vicarious liability or the agent himself directly. 
Liability of the Principal 
 This will arise under the doctrine of respondent superior. A principal is liable for all tortuous wrongs 
committed by his agent in the course of executing the terms of the contract of agency. He will be liable for 
authorized wrongful acts or ratified wrongful acts or agent‟s misrepresentation. 
Liability of an Agent 
 An agent will be personally liable to a third party who suffers loss, damage or injury as a result of 
his act or omission. Although he is personally liable, the third party can sue him jointly and severally with 
his principal. It is not a defense for the agent to show that he did it in the interest or benefit of his principal. 
Exceptions to this rule: 
a. Where the wrongful act of omission complained of will not be tortuous as regards his principal who 
has ratified it. 
b. Where the wrongful act or omission complained of requires a specific state of mind to constitute the 
wrong unless he possesses the wrongful state of mind at the time of commission i.e. if it is an innocent 
misrepresentation. 
c. Where the agent is personally immune from suit on the wrongful act or omission complained of 
even if the principal remains liable. 
The principal and his agent are jointly and severally liable in tort subject to the provisions of the law. 
Crimes of an Agent 
 In criminal law, every person is criminally responsible for his act or omission that constitutes a 
crime. The general principle of criminal law that the mensrea and the actus reus must concur in order for an 
act or omission to amount to a crime is also applicable in the law of agency. An agent is therefore 
personally liable for his acts or omission that amounted to a crime in the course of executing the terms of 
contract of agency. The principal will only be jointly liable as an accomplice where he is a particepis criminis 
of the particular offense or where he ratifies it. 
Termination of Agency 
1. By Acts of the Parties 
 Agency may be terminated by the act of the parties. This may come in form of an agreement 
between the principal and the agent whereby the principal terminates or revokes the authority of the agent 
or the agent renounces his authority. The revocation must be communicated to the agent while the agent 
must also communicate his renunciation to the principal. If a revocation amounts to a breach of contract, 
the principal must be ready to meet the attendant liabilities that may arise. 
 The principal cannot ordinarily revoke an irrevocable authority or agency without giving requisite 
notice or reasonable notice. 
 There is no particular mode prescribed for revocation, it can be done orally or in writing but it is 
advisable a written agency should be revoked in writing while an agency created by deed should be 
revoked by deed. Renunciation by agent also requires that he should give notice to the principal and he 
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must also be ready for any liability that may arise as a result of his decision to renounce the agency 
relationship. Renunciation could be oral or in writing or by refusal to act or carry out the instruction of the 
principal. 
2. By Operation of Law 
a. By performance 
When both parties i.e. agent and principal have fully discharged their obligation under the contract 
b. By Exflusion of Time 
Any authority conferred on an agent for a specific and named period will lapse at the expiration of that 
period or time. Where no time is fixed reasonable time will suffice to bring the relationship to an end. 
Such time may be fixed by usage or custom of a particular trade, business or profession. 
c. Frustration 
Where there is a change in circumstance which renders the agency or its object or subject matter unlawful, 
impossible to accomplish or otherwise frustrated. 
d. By Death of either the Principal or Agent 
Except in cases of irrevocable authority of agency, death of either the agent or principal terminates the 
contract. 
e. Insanity of Agent or Principal 
Where the principal or agent becomes insane, then the agency is automatically terminated. There must be 
notice of the fact that either party has become insane. 
f. Bankruptcy 
Bankruptcy of either the principal or the agent terminates the agency unless: 
1. The authority of the agent is irrevocable  
2. The agent must have notice of bankruptcy  of the principal 
3. A bona fide third party who transacts business with agent with knowledge of bankruptcy of the 
principal 
4. In cases of completion of already binding contract on the principal before his insolvency. 
Irrevocable Authority of an Agent 
 There are certain situations where the authority of an agent cannot be revoked at will either by the 
agent or the principal and neither can such authority be terminated by death, bankruptcy or incapacity of 
either party. This will occur where the agency is created for the benefit of a third party or the agent rather 
than for the principal. The agency‟s authority is irrevocable in such circumstance. 
 For authority of an agent to be irrevocable, it must be created by deed or for a valuable 
consideration and it must be granted in order to effectuate a security or protect the title or interest of the 
agent or a third party. Power of Attorney is in this category. 
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CHAPTER NINE 

HIRE PURCHASE TRANSACTIONS 

 Hire purchase may be defined as an agreement for the delivery of goods by the owner to a person 
(hirer) under which the hirer is granted an option to purchase those goods. Helby vs. Mathew1 

 The law regulating hire purchase transactions in Nigeria are majorly the Common Law and Hire 
Purchase Act of 1965. This Act becomes necessary because of the hardship occasioned by common law 
on hirers. 

Some of these hardships are:- 

1. Loss of right of redemption by a hirer who is in default of installmental  payments. Benthworth 
Finance Nig Ltd vs. De Bank Transport ltd2 

2. If the hirer wrongfully returns the goods to the owner before the expiration of the period of hire, he 
may remain liable to pay substantially the rent for the entire hired period. Lawrence vs. 
Benthleworth Finance Co Ltd. 3  

3. The hire purchase transfer no property or any proprietary interest in the goods to the hirer until he 
has exercised his option to purchase the goods even though he may have made substantial sum of 
payment towards the agreement. 

4. The hirer has no legal interest in the goods repossessed by the owner despite the fact that their 
subsequent sale by him may yield substantial surplus over and above the hirer purchase price. D.J. 
Williams vs. UAC Ltd. 4  

5. The hirer may become liable to pay an excessive amount under the minimum payment clause on 
termination of agreement. In Amusan vs. Benthworth Finance Nig. Ltd.5 It was held that the 
minimum payment clause is not a penalty. 

The Regulatory Law 

The regulatory law in Nigeria is the Hire Purchase Act of 1965 which was originally made 
applicable to Lagos and later extended to other parts of Nigeria. This Act was amended in 1970 especially 
Sections 8 & 9 of the Act. The Hire Purchase regulations were also made in 1968. The Hire Purchase Act 
was made to control Hire Purchase and Credit Sale transactions. 

a. The Act will be applicable to all Hire Purchase and credit sale agreements in respect of goods 
under which the hire purchase price or total purchase price as the case may be does not exceed £1000.00 
(N2000.00). 
b. All such agreement in respect of motor vehicles irrespective of the hire purchase price or the total 
purchase price. The Act was effective as from October 1968. The Act was also made applicable to only 
chattels or personal goods that are capable of being delivered.  

                                                           
1
 1895 AC 471. 

2
 1968 3 ALR COMM 5. 

3
 1966 NMLR 87. 

4
 13 NLR 134. 

5
 1966 NMLR 276. 



86 

 

The Act generally seeks to protect the hirer from the oppression of the owner by removing certain exclusion 
clauses restricting owner‟s contractual liability or power of repossession. 

Nature and Character of Contract of Hire Purchase 

 Section 20 of the Act defines Hire Purchase as the bailment of goods in pursuance of an 
agreement under which the bailee may buy the goods under which the property in the goods will or may 
pass to the  bailee. For any transaction to qualify as hire purchase, it must conform with this definition. 

Characteristics Feature of a Hire Purchase Transaction 

a. It is a contract between the owner and a hirer  
b. The relationship between owner and Hirer is bailor and bailee. 
c. The property which is subject matter of the contract does not pass to the hirer at the time of the 
contract. 
d. The property in the goods will pass to the hirer when he exercises his option to purchase by 
fulfillment of certain conditions i.e. payment of last instalment. 
e. The hirer has a right to terminate the contract at any time by returning the goods involved to the 
owner. 

Distinction Between Hire Purchase and Other Transactions  

1. Hire Purchase and Contract of Sale 
 A contract of sale infers an obligation to pay the agreed price, the payment of which could be 
enforced by legal action but in a hire purchase transaction no action for balance of the hire purchase price 
could be taken if the hirer decides to return the goods at any time. The hirer is obliged only to make the 
monthly payments as long as he kept the goods and if he gave them up to pay only such monthly payments 
as are due and unpaid. Hirer has an option to purchase but a buyer buys. A sale contract can be done 
orally, in writing or by conduct but a contract of hire purchase has a standard format. 
2. Hire Purchase and Credit Sale 
 A credit sale is a sale in which the price is paid or payable by stated or agreed installment. This 
common law position was restated by the Hire Purchase Act which defines it as the sale of goods in 
pursuance of an agreement under which the whole or part of the purchase price is payable by five or more 
installments: Under a contract of hire there is a deferred payment and an option to purchase which is 
lacking in credit sale. 
3. Hire Purchase and Conditional Sale 
 A conditional sale agreement is a specie of agreement to sell whereby the transfer of the property 
in the goods is subject to some condition thereafter to be fulfilled by the buyer. This postponed condition to 
be fulfilled is the payment of the purchase price. It is similar to hire purchase in the sense that both the hirer 
and credit buyer take possession of the goods but do not become the owner until full payment is made. He 
transfers a valid title to a third party by virtue of S. 25(2) of the Sale of Goods Act whereas this is not 
possible under hire purchase transaction. Amao vs. Ajibade.6 
4. Hire Purchase and Loan on Security of Goods 
 This occurs where a buyer decides to obtain the goods on credit but the seller is unwilling to grant 
him, an alternative method to hire purchase may be to obtain a loan from a third party to finance the credit. 

                                                           
6
 1955/56 WRNLR 122. 
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The buyer may be granted the loan on terms that the ownership in the goods be given to the third party 
financier until the loan is repaid in full with the agreed interest. 

FINANCE OF HIRE PURCHASE TRANSACTIONS 

Finance by the Owner 

 A seller or dealer who wishes to let his goods on hire purchase may finance it himself. In the early 
seventy‟s companies like Leventis Motors, R.T. Briscoe, UAC, SCOA, CFAO, etc. were involved in these 
transactions both as the dealer/owner who also finances the hire purchase transactions. This type of 
transaction involves only two parties, the hirer, and the owner and is governed by the Hire Purchase Act. 

 But sometimes, the owner may not have sufficient capital to finance the business, a third party is 
therefore necessarily invited as the financier of the hire purchase transaction. This method is normally 
referred to as the Triangular Transaction and it is the most common way of financing hire purchase 
transaction. 

 Under this system, there is a contract of sale between the dealer and the finance company, a 
contract of hire purchase between the finance company and the hirer and contract of guarantee between 
the finance company and the guarantor. 

a. The contract of sale between the dealer and the finance company is regulated by the Sale of 
Goods Act with its entire statutorily imposed obligation like sections 12, 13, 14 & 15. The only 
exception is that the finance company has no right to reject the goods as in ordinary contract of 
sale. 

b. The finance company always insist that the dealer should guarantee the transaction or guarantee 
the hirer, so that in the event of default of payment by the hirer, the dealer can be made liable to 
pay. In this kind of agreement, on the default of the hirer, the dealer repurchases the goods from 
the finance company. 

c. It is the desire of the finance company to assure itself of the possibility of recouping its money that 
lead to the third arrangement which is the contract of guarantee where the dealer guarantees in 
writing that he will be liable to pay for the goods on the default of the hirer. In this arrangement the 
dealer is normally treated as the agent of the finance company –Igbadume vs.Benthworth Finance 
Nig Ltd.7 But the finance company will not be held liable for any unauthorized act of the dealer.  
Amusan & Anor vs. Benthworth Finance Nig. Ltd8. The Hire Purchase Act in Section 3(2) declare 
void any provision relieving the owner of liability for act of his agents. But where such agent has no 
actual or apparent authority, the owner will not be liable – Falodun vs. Benthworth Finance Nig Ltd. 
9 

 The dealer is an intermediary between the hirer and the finance company. In effect there is really 
no hire purchase contract between the dealer and the hirer except where there is a collateral warranty. 

                                                           
7
 1955/56 WRNLR 122. 

8
 1966 NMLR 276. 

9
 1969 NCLR 230. 
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 In Drury vs. Victor Buckland Ltd10 

 When there is warranty by a dealer that the car or goods is good and I can stake my life on it. He 
will be held liable if the goods or car is found to be unfit. See also Andrews v. Hopkinson. 11 

Formation and Formalities of the Contract of Hire Purchase 

 No formality is required at common law in hire purchase transaction. It could be made just like any 
other contract. However, with the enactment of the Hire Purchase Act, every transaction falling under the 
Act must be done in writing. Therefore, the usual thing is for the dealer to be in possession of forms printed 
by the finance company. Every prospective hirer obtains the form and fill. 

 The terms of the transaction should be made clear to the hirer before or at the time of entering into 
the contract. Certain statutory requirement must be complied with and certain terms are rendered void in a 
hire purchase agreement. 

 Section 2(1) of the Act requires that notice of cash price of the goods must be given to the hirer in 
writing before the actual cost of the goods if he had the money with him. 

 The hirer must also be afforded the opportunity to inspect the goods with any label on it and any 
catalogue accompanying the goods so as to be satisfied with the condition and state of the goods before 
entering into the contract. 

 Section 2(2) requires that a note or memorandum of the purchase agreement should be made and 
signed by the hirer and by or on behalf of all other parties to the agreement. The hirer should sign the note 
or memorandum personally and not by any agent of his. Where the hirer is a partnership, all the partners 
must sign. It has been held that a hirer who signs a blank note or memorandum has not signed any 
document therefore section 2(2) has not been complied with in Eastern Distributors Ltd vs. Golding.12 

 The following should be contained the note or memorandum: 

a. A statement of the hire purchase price of the goods 
b. A statement of the cash price of the goods 
c. A statement of the amount of each installment payable 
d. A statement of the date or the mode of determining the date of payment of each installment 
e. A statement of the deposit payable or paid 
f. A statement of the true rate of interest calculated in the manner prescribed from time to time by the 
 minister 
g. A list of the goods to which the agreement relates sufficient to identify them 
h. A notice in the terms provided in the schedule to the Act which informs the hirer of his right to 
terminate the agreement, the manner of such termination and of the restriction of the owner to recover 
possession of the goods 
Section  2(2)(d) requires  a copy of the note or memorandum to be delivered  or sent to the hirer  within 
fourteen days of the agreement. 

                                                           
10

 1941 1 All ER 269. 
11

 1956 3 All ER 422. 
12

 1957 2 QB 600. 
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Effect of Non-Compliance by the Owner 

 Failure of owner to satisfy the condition in section 2(2) will deprive him of his right to enforce the 
contract of hire and guarantee. But the situation is different under any hire purchase transaction done under 
the common law before the Act was enacted – in Adelabari  vs. Niger Motors Ltd13. The court held that 
failure of the hirer to sign the agreement will not vitiate the contract since the contract was made before the 
Act was enacted. 

 Once Section 2(2) has been breached by the owner, he cannot enforce the contract against the 
hirer, including  his guarantee contract and cannot recover the goods except the court directs to the 
contrary  judging from the circumstances of each case especially if the non performance has not prejudiced 
the hirer, if it is just and equitable to enforce the contract and the court can impose any condition on the 
parties. 

 In Yusuf & Anor vs. Oyetunde  & Anor14 

The owner must comply with the provisions of  Illiterate P rotection Law by making sure that the note or 
memorandum are explained to the hirer in a language he or she understands and a clause to that effect 
must be incorporated into the document of contract. 

Content of Hire Purchase Agreement 

 Because of the apparent  inequalities of parties to the contract of Hire Purchase, the Act makes 
some provisions to protect the hirer. 

 Section 3(a) of Act renders certain terms ineffective in the contract. 

 Any term whereby the owner or a person acting on his behalf is authorized to enter upon any 
premises for the purpose of taking possession of goods which has been let under hire purchase agreement 
or is relieved from liability and any such entry is void. 

 It used to be the practice for owners to insert such onerous term in the contract of hire purchase 
but the Act outlawed it. United Dominion Corporation Nig. Ltd V. Ladipo15, the court held in this case that 
the owner‟s clause in the agreement entitling him to enter the hirer‟s premises to take possession was null 
and void. 

 Section 3(b) Any clause in the agreement excluding the right of the hirer to determine the contract 
and return the goods to the owner at any time before the final payment is made is void. 

 Section 3(c) Any clause whereby after the determination of the hire purchase agreement or the 
bailment in any manner whatsoever the hirer is subject to liability which exceeds the liability which he would 
have been subjected if the agreement had been determined by him under the Act is void. 
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 1974 NNLR 116. 
14

 1975 NNLR 116. 
15

 1971 1 ANLR 10. 
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 Section 3(3) makes void any clause whereby any person acting on behalf of an owner or seller in 
connection with the formation or conclusion of a hire purchase agreement is treated as or deemed to be the 
agent of the hirer or buyer. 
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CHAPTER TEN 

IMPLIED TERMS 

 Section 4 of the Hire Purchase Act 1965 prescribes certain implied terms while also seeking to 
regulate their exclusion. 

 Section 4(1)(I) provides that in every hire purchase agreement there shall be an implied warranty 
that the hirer shall have and enjoy quiet possession of the goods. This warranty is also implied at common 
law, so the Act only fortifies the common law position. The warranty protects the hirer against interference 
either by the owner himself or by third parties acting lawfully. This warranty does not protect a hirer when 
he is in default or breach of the agreement and the owner thereby exercises his right to repossession. 

 In Lloyds and Scottish Finance Ltd V. Modern Cars and Caravans Ltd. 1  The dealer‟s invoice 
attached to the hire purchase agreement expressly stated that the goods were unencumbered and free 
from any lien. Unknown to both Finance company and the hirer, the caravan was subjected to an 
unexecuted writ of fier facia issued on a judgment obtained against a previous owner. The sheriff 
subsequently repossessed the caravan from the hirer and it was held that there was a breach of warranty 
of quiet possession. 

 Section 4(1)(2) provides that there shall be an implied condition on the part of the owner that he 
shall have a right to sell the goods at the time when the property is to pass. The material time the property 
is to pass is the time that the owner should possess the right to sell. Mercantile Union Guarantee 
Cooperation Ltd vs. Weatly. 2 

 Section 4(1(3) provides that there shall be an implied warranty that the goods shall be free from 
any encumbrance in favour of any third party at the time the property is to pass. This subsection is to 
further secure the title of the hirer but not at the time of the execution of the agreement or time of delivery 
but at the time the property is to pass. 

 Section 4(1()(4) provides that except where the goods are let as second hand goods and the note 
or memorandum of agreement  made in pursuance of Section 2 of this Act contains a statement to that 
effect, there is an implied condition that the goods shall be of merchantable quality. So however, that no 
such condition shall be implied by virtue of this paragraph as regards defects of which the owner could not 
reasonably have been aware at the time the agreement was made or if the hirer have examined the goods 
or a sample of it defects which the examination  ought to have revealed. This condition is similar to that in 
section 14(2) of the Sale of Goods Act. The same interpretation is given by judicial authorities. 

Condition  of merchantability will not apply where: 

1. There is a note or memorandum that the goods are second hand 
2. Where the goods are examined by the hirer or (3) with regards to defects which the owner could 

not reasonably be aware of Karsales vs. Wallis3 

                                                           
1
 1962 All ER 732. 

2
 1938 1 KB 490. 

3
 1956 2 All ER 866. 
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 Section 4(2) also provides that where the hirer expressly or by implication makes known the 
particular purpose for which the goods are required there shall be an implied condition that the goods shall 
be reasonably fit for the purpose. 

 This is also in semblance of Section 14(1) of the Sale of Goods Act but it has been interpreted to 
be wider in scope than the Sales of Goods position. On correspondence with description the Act makes no 
provision but section 4(4) of the Act incorporates the common law rule of correspondence with description 
into the contract of hire purchase. 

 Section 4(3) forbids any exclusion clause that will deny the owner or dealer his liability under the 
contract of Hire Purchase. 

Passing of Property 

 Property does not pass to the hirer until he has paid the last installment on the goods and therefore 
he cannot pass title to the goods to a third party before the payment of the final installment. The rule is 
nemo dat quod non habet. Olumentan v. CFAO4. However, there are some exceptions to this rule. These 
are: 

1. Mercantile Agents: Where the hirer obtains possession of the goods as a mercantile agent as 
distinct from his capacity as a hirer he could pass a valid title to an innocent purchaser. Belvoir Finance Ltd 
vs. Harold G Cole & Co Ltd5 
2. Sale in a Market Overt In Bishopgate Motor Finance Corporation vs. Transport Brakers Ltd6 
Where a hirer before completing his installmental payment took the car he took on hire to maid store 
market where it was sold to a third party, the court held that since the sale was in a market overt the sale 
was good and valid. However, sale  in a market premises of a party will not constitute sale in a market 
overt. Owoyemi Motors  and Finance Ltd vs Haruna & Anor7. 
3. Release by Owner Where a hirer sells to a third party and the owner or dealer  becomes aware of 
it and gave his approval provided his unpaid balance be paid to him such a sale is valid. Benthworth vs. 
Kingsway Motors. 8 
4. Assignment of Option to Purchase This will occur where the hirer pledged the goods to third 
party without the consent of the owner. The pledge will be held to the valid but the owner will be entitled to 
his outstanding installments. Belsize Motor Supply co vs. Cox9 

Hirer’s Right to Termination 

 The hirer can terminate the contract of hire under S. 18(1) of the Act. In that case he has to give 
notice to the owner or his agent to that effect. 

 

 

                                                           
4
 1959 LLR 42. 

5
 1969 2 All ER 904. 

6
 1949 KB 322. 

7
 1975 NNLR 180. 
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 1954 2 All E.R. 694. 

9
 1914 1 KB 244, 1918 2 KB 808. 
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Minimum Payment Clause 

 The minimum payment clause is always inserted in the contract of hire purchase both at common 
law and under the Hire Purchaser Act. At common law a lot of hirers have described the minimum payment 
clause as penalty but the court has held that minimum payment clause is not penalty but a remedy for an 
owner where the hirer exercised his right to terminate the contract of hire but if it was the owner  who 
terminated the contract and insisted on minimum payment clause, the court will take a different stand  
Amusan and Anor. Vs. Benthworth Finance Nigeria Ltd10 

This is defined in section 9(4) as  

a. In the case of goods other than motor vehicles, one half of the hirer purchase price and 
b. In the case of motor vehicles three fifths of the hire purchase price. 

 S. 8(1) prescribes the maximum liability that the hirer can incur on exercise of his right to terminate 
the contract which includes; 

- Payment of any installment that has fallen due  

- The payment of half of the total cost price (this includes the initial deposit and all installments paid so far) 
if this does not amount to half of the hire purchase price, the hirer will make up the balance. 

- The hirer is also under an obligation to take good care of all goods while in his possession as stipulated in 
section 8(2) 

Recovery of Goods by the Owner 

 At common law, the owner is entitled to recovery of his goods on breach of payment of any 
installment. This right of the owner is absolute and he can exercise it at any time upon the breach by the 
hirer. The hirer has no right either at law or in equity to reclaim or redeem the goods on breach of 
installmental payment , no matter how small the amount involved. 

 In Atere vs. Amoo & Anor11 the hirer had paid £995 out of  £1000.00 before he defauted,. It was 
nevertheless held by the court that the owner has the right to repossess the vehicle concerned. In UDC Nig 
Ltd vs. Ladipo12 where the hirer paid the full balance of instalment after the owner had repossessed the 
vehicle involved the court still held that the hirer has forfeited his limited interest in the vehicle by his breach 
of condition of payment. 

 It must also be noted that the hirer can pay his installment in advance but not in arrears. Payment 
of an installment on a date later than the agreed date is a breach of the term of the contract. Benthworth 
Finance Nig Ltd v. De Bank Transport Ltd13 

 The hirer has no legal interest in the goods repossessed by the owner even when their subsequent 
sale yield to the owner substantial surplus over and above the balance outstanding in the agreement. In 
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 1971 1 All NLR 102. 
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Williams v. UAC14 Ltd the owner after repossession of a vehicle broke up the same to be sold as spare 
parts. The hirer sued for an account and payment to him of any balance found payment of any sum made 
from the sale in excess of the hire purchase price of the vehicle.Held he is not entitled to any refund. 

 Another problem was that when the hirer defaulted by wrongfully returning the goods before the 
expiration of the hired period, he may still be liable to pay the rent for the entire hired period unless the 
owner elects to determine the agreement upon such default. He may also be liable to pay substantial 
damages to the owner. Lawrence vs. Benthworth finance Co. Ltd15 Incar Nig Ltd v. Elias Bus Transport Ltd. 
16 

 The Hire Purchase Act of 1965 and as amended in 1970 has altered the common law position in 
favour of the hirer in S.9(1) which provides where the goods have been let under a hire purchase price has 
been paid whether in pursuance of a judgment or otherwise or tendered by or on behalf of the hirer or any 
guarantor, the owner shall not enforce any right to recover possession of the goods from the hirer otherwise 
than by action. 

Meaning of Recovery of Possession 

 The Act does not define the term to recover possession but in Mercantile Credit Co Ltd v. Cross17 it 
was held that to recover possession for this purpose under the equivalent English Law does not include 
possession obtained when the hirer voluntarily returned the goods at the owners demand. 

 However, in Peacock v. Angles Auto Finance ltd.18 It was held that in order to exclude the 
application of the provision in this regard, consent must be that of the hirer himself or his legal 
representative. 

Payment or Tender to Forestall Repossession 

 S. 9(1) protects the goods from repossession by the owner where the relevant proportion of the 
hire purchase price has been paid or tendered by or on behalf of the hirer or any guarantor. Where a hirer 
abandons a vehicle on the roadside after severe damage by accident, the hirer is no longer in possession 
and the owner‟s repossession of it from there has not recovered repossession from the hirer. 19 

Recovery of Possession by Action 

 Under this section, the owner can only recover the goods by an action in court at the default of the 
hirer or his guarantor, see Tabansi Agencies Ltd v. Incar Nig Ltd20 

 The appropriate court is Magistrate Court or District Court. Customary or area court has no 
jurisdiction to entertain hire purchase matters. 

                                                           
14

 13 NLR 134. 
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 CCHCJ/7/74 P. 923. 
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Interim Right of Repossession 

 This was the amendment made in 1970 to the 1965 Act. The amendment allows the owner to 
remove the goods for safe keeping when the hirer is in default of two to three installments. The owner can 
keep the goods in premises under his control for the purpose of protecting it from damage or depreciation. 
(Section 9(5) 

Consequences of Wrongful Repossession  

 Where an owner recovers the goods in contravention of section 9(1) he will be liable for damages 
including recovery of all money paid under the contract. 

 The hirer will also be released from all liabilities under the contract. Adesanya v. Balogun & Three 
Others. 21  
Recovery of Possession Without Restriction 

This is possible where; 

a. The hirer has determined the agreement or the bailment by virtue of the statutory right vested in 
him by section 8 of the Act. 

b. By implication, where less than three fifths in the case of motor vehicle and one half in other cases 
of hire purchase price has been paid or tendered by or on behalf of the hirer. 

c. Where the hire purchase agreement is controlled by common law i.e. when in the case of goods 
other than motor vehicles the total hire purchase price is less than £1000(N2000) or the agreement 
took effect before 1st October, 1958. 

d. Where the goods are in possession of any person other than the hirer or his legal representation 
e. Where the hirer voluntarily returned the goods and otherwise consents to their return to the owner. 

The Powers of the Court 

 Section 10 confers jurisdiction on the court to entertain any action brought by the owner to recover 
possession of protected goods. This action will include claims for any sum due and the right of the hirer to 
counter claim. The court may also: 

a. Order the specific delivery of all the goods comprised in the agreement to the owner 
b. Order the specific delivery of all the goods to the owner but postpone the operation of the order on 

the condition that the hire purchase price in such installments as it thinks fit provided the goods are 
at the hirer‟s possession or control at the time. 

c. Order specific delivery of part of the goods to the owner and for the remainder to become the 
hirer‟s property provided the hirer has paid the relevant proportion of the hire purchase at the time. 

d. Take into account any damage awarded to the owner for the purpose of computing the total 
amount paid by the hirer in respect of the hire purchase price. 

The court has other powers in section 12 of the Act to postpone delivery orders. 
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Adverse Possession and Conversion 

 At common law, adverse possession will occur where the owner has made a demand for the return 
of the goods and the hirer refuses to return them, under this rule of common law an owner can fine the hirer 
for conversion of the goods and for the wrongful refusal to deliver the goods to the owner. This right is 
exercisable until the hirer exercises his right to purchase the goods. 

Power of the Minister Under the Act 

 The Minister of Trade and Industries is conferred with power to make regulations on the maximum 
interest or other charges payable, the minimum deposits which a hirer must pay, the maximum period of 
time for the repayment of the hire purchase price, the methods by which the sums are to be determined 
and penalties for non compliance with such subsidiary legislation not exceeding a fine of £500(1000.00) 22 

 The Minister also has power to make regulations to regulate hire purchase business and can also 
make regulation to exclude the operation of the Act to any goods or transaction. 23 

Duty to Furnish Information 

 The two parties to the contract are obliged under the Act to furnish information to the other. 

 By the Owner  Section  6 provides that at any time before the final payment has been made under 
the contract, the owner or any person entitled to enforce the agreement against the hirer must, if he 
receives a request in writing from the hirer with the sum of two shillings (20K) within 14 days from the date 
on which he received such request shall supply to the hirer:- 

a. A copy of any memorandum or note of the agreement 
b. Sign a statement by the owner or such other person or their agent showing: 

I. The total amount paid by or on behalf of the hirer 
II. The total amount of arrears with amount of each unpaid installment and  
III. The total amount excluding the arrears remaining to be paid with the amount of each future 

installment and the date on which it is to become payable or the mode of determining such 
date 

Section 6(2) provides that in the event of a failure without reasonable cause to comply with these 
stipulations and while the default continues, the owner or such other person  

i. Cannot enforce the agreement against the hirer 
ii. Cannot enforce any guarantee relating to the agreement. 
iii. Cannot enforce any right to recover the goods from the hirer 
iv. Cannot enforce any security given by the hirer or guarantor under or relating to the 

agreement and if the default continues for one month he is liable on summary conviction to 
a fine not exceeding twenty Naira(N20). 

By The Hirer 
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 Section 18. 
23

 Section 19(1). 
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Section 6(3) provides that where the hirer is under a duty to keep the goods in his possession or control, he 
must if he receives a request in writing from the owner, inform him of the where about of the goods either at 
the time when the information is given or if it is posted at the time of the posting. 

 Section 6(4) further provides that if the hirer fails without reasonable cause to give the said 
information within 14 days from the date of receipt of the request, he shall be guilty of an offence and liable 
on summary conviction to a fine not exceeding twenty Naira (N20). If false information is given by or on 
behalf of the hirer pursuant thereto, he shall also be liable under the same circumstances to a fine not 
exceeding One hundred Naira. It is noteworthy to mention that these fines are too low by the standard of 
today, so the Hire Purchase Act is due for amendment in line with the realities on the ground in Nigeria. 

Multiple Hire Purchase Agreements  

 Section 7 of the Act covers cases of multiple hire purchase agreements between the owner and 
hirer and payment of a lump sum to be appropriated proportionally to each agreed installment by the 
owner. 

 This will occur where the hirer did not specify which particular agreement of the multiple agreement 
is the money paid to cover i.e. where there are three hire purchase transactions between the same parties 
and the hirer is to pay N100 installments monthly on each transaction and he pays a lump sum of N300.00 
monthly, the owner is to appropriate the N300.00 at the rate of N100.00 monthly in respect of each hire 
purchase transaction.  

Advertisement of Hire Purchase Transaction  

Section 20(1) defines hire purchase advertisement while section 15(1) stated the goods that advertisement 
is applicable to (goods available for disposal). 

Section 16 stated what the advert should contain and this includes: 

a. Details of an amount or a fraction of an amount payable as deposit 
b. The amount of each installment 
c. The total number of installments payable 
d. The period in which the installment is payable 
e. The cash price of the goods 

 And any person who violates section 16 of the Act is guilty of an offence and is liable on summary 
conviction to a fine not exceeding two hundred Naira only in the first instance and not exceeding two 
hundred Naira in any other case. 

Termination of Hire Purchase Agreement 

 There are many ways by which the contract of hire purchase may be terminated: 

1. By Performance  When both parties to the hire purchase contract perform his own obligation 
under the contract of hire i.e. hirer exercises his right of option to purchase 

2. By Subsequent Agreement This will occur where both parties to the contract makes a fresh 
agreement to bring relationship to a close during the currency of an existing hire purchase 
transaction 
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3. By Notice to Terminate Either party to the contract of hire can give notice to the other of his 
intention to terminate the contract of hire purchase between them. This has to conform with the 
Act. 

4. By Breach and Repudiation by the Hirer The hirer may breach his obligation under the contract 
of hirer or may decide to repudiate the contract where the owner is in breach of a fundamental term 
of the contract 

5. Frustration In accordance with the general law of contract, where without the fault of either party a 
contract becomes impossible to be performed or otherwise frustrated the parties are discharged 
from any obligation under the contract i.e. when the subject matter of the contract is lost or 
destroyed, see Benthworth Finance Ltd v. alhaji Sani Bakori 24 , Alhaji Sheu Tijani Motors Ltd v. 
Otuemu Aure25 

6. Under the Terms of Agreement Even though a hirer can determine a hire purchase agreement in 
section 8 of the Act, without prejudice to that section, a hire purchase transaction  can provide for 
conditions and terms which may terminate the contract in the event of its breach by either party to 
the contract. 

7. By a Judgment of Court A court of competent jurisdiction can terminate a hire purchase 
agreement upon application by either the hirer or the owner. 

Credit Sale Transaction  

 Ordinarily, a credit sale transaction is a form of sale agreement in which an immediate payment for 
the price of the goods is not demanded. More goods will undoubtedly be sold if immediate payment is not 
demanded than if it is. This will be better for business or the traders. But the difficulty where the goods are 
sold and delivered to the buyer without immediate demand for payment is whether they will ever be paid for 
at all or in accordance with the agreement. This is the core of the problem in credit sales, indeed, in all 
forms of credit transactions. It has taken the form of how due payment can best be enforced and whether 
extra payment can be demanded to cover the cost and risk of granting the credit involved. 

A. Hire Purchase Agreement Distinguished from Credit Sales 
As has been previously explained, a hire purchase agreement is not subject to the provisions of the 
Sales of Goods Act because the hirer is not a person who has bought or agreed to buy goods. 26 
On the contrary, a credit sale agreement, being specie of sale is subject to the provisions of the 
Act. Consequently, a buyer under such an agreement is a person who has agreed to buy the 
goods involved and can therefore pass a valid title to them to a third party under the provisions of 
section 9 of the Factors Act 1889 and section 25(2) of the Sales of Goods Act 1893. Even if the 
agreement stipulates that the property in the goods remain with the seller until the buyer has paid 
the last installment, the effect of these statutory provisions is to negative such express term leaving 
the buyer still with the right to transfer title to those goods before paying the last installment. Thus a 
sale on credit with a reservation of property in the seller will not prevent the property passing to an 
innocent purchaser for value without notice of the reservation. The case of Lee vs. Butler27 decided 
by the English Court of Appeal in 1893 is a case in point. 

B. Application of the Hire Purchase Act to Credit Sales 
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Section 1(a) of the Hire Purchase Act 1965 provides for the application of the provisions of the Act 
with minor exception to credit-sale agreements.  
 Under section 20 of the Act, a credit sale agreement means an agreement for the sale of 
goods under which the whole or part of the purchase price is payable by five or more installments. 
The payment of an initial deposit after which the goods, subject to the agreement, are usually 
delivered to the buyer, ranks as the first installment. Under this definition, the fundamental question 
concerns the number of installments with which the total purchase price is to be extinguished. If an 
agreement provides for the payment of the total purchase price in less than five installments, It is 
not a credit sale agreement within the meaning of the Act. 
 If an agreement falls within the statutory definition of credit sale, and the value of the 
goods is within the financial limit provided in section 1 of the Act, the credit sale provisions of the 
Act will apply .But it should be remembered that most of the provisions of the Sale of Goods Act 
can be modified or excluded by the terms of the contract of sale. On the contrary, the credit sales  
provisions of the Hire Purchase Act 1965 cannot be so excluded or modified. However, if on the 
other hand, an agreement does not fall within this statutory definition and or maintain the statutory 
financial limit, the agreement will be governed not by the provisions of the Act but by common law 
rules applicable to credit sales. 

C. Credit Sale Provisions of the Hire Purchase Act 1965 
It is proposed to summarize here, the provisions of the Hire Purchase Act 1965 which are also 
applicable to credit sales; 
1. Formalities 

Although section 2 of Hire Purchase Act 1965 does not employ the term credit sale, sub 
section (3) of that section states that subject to any necessary modification, the provisions of 
that section apply to credit sale agreements. Consequently, the formal requirement governing 
hire purchase agreements equally apply to credit-sale agreements within the statutory 
definition. Thus, the seller in a credit sale agreement must: 
a. State the cash price of the goods in writing to the buyer otherwise than in the note or 

memorandum of the agreement. 
b. Prepare a note or memorandum in the manner and content envisaged by section 2(2) of 

the Act which must be signed by the buyer and by or on behalf of all the other parties to 
the agreement. The note or memorandum need not, however, contain the schedule 
notices of the hirer‟s right to terminate the agreement or the restriction of the owner‟s right 
to recover the goods, since these are relevant only in the case of a hire-purchase 
agreement. 

Failure to comply with these requirements has the same effect as in the case of hire purchase 
agreement, i.e. that the seller cannot enforce the agreement. He is also not entitled to enforce 
any security given by the buyer in respect of any money payable under the agreement or given 
by a guarantor in respect of money payable under a contract of guarantee relating to the 
agreement. 

2. Avoidance of Certain Provisions 
Section 3, subsection (a)(b) and (c)of the Act do not refer to seller, buyer, or to credit sale 
agreement. The Act does not import any term into credit sale agreements beyond those 
agreed between them. Thus sub section (d), (e) and (f) render void any provision in a credit 
sale agreement: 
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i. Whereby any person acting on behalf of the seller in connection with the formation or 
conclusion of the agreement is treated as or deemed to be the agent of the buyer, or 

ii. Whereby the seller is relieved from liability for the acts or defaults of any person acting on 
his behalf in connection with the formation or conclusion of the agreement; 

iii. Whereby the buyer is required to avail himself of the services of insurers or repairs or in 
other capacity of a person who was freely selected by him.  

3. Statutory Conditions and Warranties 
The Act does not prescribe any implied terms for credit sale agreements within the statutory 
definition of Section 4 of the Act , the opening phrase of the section, namely,  “In any hire 
purchase agreement” suggests without doubt that it is intended. However, credit sale 
agreement being contracts of sale, the statutory conditions and warranties implied under the 
provisions of section 12 to 25 of the Sale of Goods Act 1893 apply to them. 

4. Power of the Minister  
Under the provisions of section 5 of the Act, the Minister of Trade has the power to regulate the 
terms of credit sale agreement to the same extent as he has over hire purchase agreements. 
He also has the power under the provisions of section 18 of the Act to regulate credit sale 
business. Finally, he may under the provisions of section 19 of the Ac t exclude any goods or 
statutory corporation from the operation of the Act in respect of hire purchase  as well as credit 
sale agreements. Indeed, the 1968 regulations considered in this chapter apply equally to 
credit sales 

5. Duty to  Supply Documents and Information 
The seller under a statutory credit sale agreement has a duty under section 6 of the Act to 
supply a copy of any memorandum or note of the agreement together with a statement of the 
account to the buyer, if he requests them, in exactly the same way, as the owner in the case of 
hire purchase agreement. Similar penalties are imposed, as in the case of hire- purchase for 
failure without reasonable excuses to comply with such agreement. 

6. Control of Advertisement 
The advertisement provision of the Hire Purchase Act 1965, namely, section15 to 17 also 
apply to credit sale agreements. There is however, a qualification that the provisions of those 
sections do not apply where the terms of the credit sale set out in an advertisement are such 
that no single article could be disposed of in accordance with those terms at a total price not 
exceeding five pounds (Ten Naira) 

7. Inapplicable Provisions 
The provisions of the Act which do not apply to credit sale agreement are contained in sections 
7 (appropriation of payments) 8 (right of hirer to determine) and 9 to 14 (recovery of goods by 
owner). However, the seller in a credit sale agreement may repossess the goods with the 
consent of the buyer or in accordance with any express stipulation in the contract. Where the 
right of possession arises from the express provision of a credit sale agreement, the statutory 
restrictions upon repossession placed upon the owner in the case of hire purchase will not 
apply. 
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Credit Sale at Common Law 

 Any credit sale agreement which is not within the statutory definition of the terms remains governed 
by the common law and the Sale of Goods Act. No special form is required and there is no limit as to the 
number of instalmental payments. Apart from these, such an agreement is ordinarily governed by the 
common law principles as to capacity, form and legality.. 

The Hire Purchase Regulations 1968 

 The Hire Purchase Regulations 1968 was made by the Federal Commission for Trade and 
Published in the Laws of the Federal Republic of Nigeria as L.N. 91 of 1968. It was made in exercise of the 
powers conferred upon the Commissioner by section 2(2), 5 and 18 of the Hire Purchase Act 1965. It came 
into effect on 1st October 1968 and applies to both Hire Purchase and credit sale agreements. It is 
essentially based on the English Hire Purchase and Credit Sale Agreements (Control) order 196028 The 
provisions are far reaching and important and should be read with substantive provisions of the Principal 
Act. 

 Under Regulations 3(3) owners of goods to which the Hire Purchase Act applies are precluded 
from disposing them of either by hire purchase or credit sale agreement unless the requirements specified 
in Part 1 of Schedule 2 to the Regulations are or have been complied with in relation to that agreement. 
Similar restriction is extended to hirers or buyers under hire purchase or credit sale agreements, as the 
case may be (Regulation 4). Under Regulation 5, it is stipulated that an owner of goods shall not permit the 
possession of his goods in contravention of Regulation 4, while Regulation 6 provides the exceptions in 
relation to any contravention of Regulations 3 to 5. 

 Regulation 7 lays down the conditions under which possession of goods may be transferred in 
anticipation of a hire purchase or credit sale agreement. An owner is guilty of an offence if he disposes of 
goods to hirer or buyer in anticipation of such an agreement unless he collects the statutory deposit from 
the hirer or buyer within fourteen days of such disposal. By virtue of Regulation 2(2), the term “disposal” 
has the same meaning as under the Hire Purchase Act 1965. 

 Regulations 8 prohibits the variation of hire purchase or credit sale agreements to which the 
regulations apply in certain cases. In particular, it refers to variation of payment of credit period, and the 
substitution of agreements in respect of goods to which the Regulations apply with those to which they do 
not apply, and vice versa. 

 Regulation 9 contains exceptions to Regulation 8 in that parties may vary an agreement if the 
goods in the substituted agreement comprise solely goods to which the Regulations apply and entered into 
between the same parties to the replaced agreement, and the requirements of Schedule 3 are or have 
been complied with in relation to the substituted agreement. 

 Regulation 10 regularizes possession of goods acquired through death of husband or wife of a 
deceased hirer or by assignment to a body corporate. 

 Regulation 11 prescribes summary trials for the contravention of Regulations 3,4,.5, 7 or 8 and on 
conviction, a fine not exceeding one hundred pounds (two hundred Naira). 

                                                           
28

 Stat. Instrutments 1960. No. 764. 
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 Regulation 12 provides that these regulations do not apply certain credit-sale agreements, in 
particular those in which the total purchase price is payable under six months. Regulations 13 lists the 
goods affected by the Regulations while Regulations 14 states the method of calculating the true rate of 
interest. 

 Regulations 15 makes detail provisions for statutory monthly returns by business engaging in hire 
purchase or credit sale transactions for the Federal Minister for Trade pursuant to section 18 of the Hire 
Purchase Act 1965. It provides for a fine of one hundred pounds (two hundred Naira) on summary 
conviction for failure to deliver returns within the prescribed time or for failure to supply any additional 
information requested by the Minister. Under the sale Regulation, the supply of false information is also 
punishable in the same manner to a fine not exceeding five hundred pounds (one hundred Naira), or a term 
of imprisonment not exceeding two years or both). 

 Lastly, schedule One, Part One of the Regulation contain a list of goods to which the Regulations 
apply, their descriptions, the minimum percentage of the cash price to be paid as deposit and the maximum 
period for the payment of the balance. Part Two lists some exceptions. Schedule 2 contains several 
requirements relating to hire purchase and credit sale agreements and contains Regulations in respect 
thereof. Schedule 4 contains the formula for calculating the true rates of interest or charges which the 
owner or seller, as the case may be, can make. Finally, schedule 5 contains a specimen of the form and 
contents of returns to the Minister of hire purchase and credit sale transaction. 
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CHAPTER ELEVEN 

LAW OF TAXATION 

Wthat is Tax? 

 The Federal Inland Revenue Service[Establishment] Act 2007 defines Tax in section 69 by stating 
that tax includes any duty ,levy or revenue accruable to the government in full or part under this Act, the 
laws listed in the first schedule to this Act or any other enactment or law. This is the first law to define tax in 
Nigeria and this definition is wide enough to cover all types of taxes in Nigeria. However since tax is a 
universal phenomenon we shall consider attempts made by others to define tax. 

  Oxford English dictionary 1 defines tax as a compulsory contribution to the support of government 
levied on persons, property, income, commodities, transactions etc. now at a fixed rate most proportionate 
to the amount on which the contribution is levied. 

 Australian View Point 

In Mathew v Chicory Marketing Board2 

 A tax is defined as a compulsory exaction of money by the public authority for public purposes or 
taxation is raising money for the purpose of government by means of contributions from individual persons. 

American View Point 

United States vs. Butler3 

 A tax is an exaction for the support of government  

 It has also been described as a compulsory contribution to government without reference to 
services rendered or benefits returned. Tax is not a voluntary donation or payment but an enforced 
contribution through legislative authority. 4   

 Tax is therefore a form of revenue and the term revenue denotes income that does not have to be 
returned. Non-revenue income consists of borrowing which must be returned to the lender after use. 

 A tax is a good one from a revenue standpoint if it meets four criteria which are: 

1. It should be relatively stable in yield. 
2. It should be predicable in advance, e.g. Federal budget, various state Government  budgets, Local 

Government budget. 
3. It must be economical to collect 
4. It must be least irritating to collect from the tax payers. 

                                                           
1
 Oxford English Dictionary 5

th
 ed. 

2
 1938 6 CLR 263 at 276. 

3
 2279 US 1 936 at 961. 

4
 Abdul Rasaq T.M. Nigerian Tax Laws: An Overview of Regulatory Frame Work in Essays in Honour of Justice M.I. 

Uwais, Chief Justice of Nigeria. LADAN M.T. Ed. 2003. 
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 Although taxes may have other objectives, than revenue such as to discourage or prohibit sale of 
certain products like liquor, or cigarettes etc. promotion of economic growth and stabilization of the 
economy and redistribution of wealth but basically, tax serves as major source of revenue to any 
government. 

 It must also be stated clearly that authority to levy tax derives from legislation. Tax is the mainstay 
of any economy and it is imposed under the authority of the legislature. 5 In fact, the origin  and 
development of parliament in England was coterminous with approval of taxes to be levied by the Crown. 
The concept of no taxation without representation was the pivot of revolutionary changes in both Britain and 
America. 6Aba Women riot of 1929 was a spontaneous reaction to taxation without representation. 7 

Objectives of Taxation  

1 To raise money to meet government expenditure, such as defence, security, health, education, and 
social infrastructure. 

2 Redistribution of income and wealth. Tax should be based on ability to pay. The more you have the 
more you pay. The rich should pay more than the poor. Tax progressiveness is used to achieve 
these objectives. 

3  Tax is a tool to manage the economy of a state. Tax is a powerful fiscal policy used to plan and 
direct the economy of  a state. It is used to shape economic growth and development to encourage 
savings and investment by giving tax relief, holidays and incentives. 

4 Tax can be used to regulate or discourage certain activities, reduce consumption of certain articles 
or products such as drugs, alcohol, smoking, betting etc. 

Adams Smith’s Canon of Taxation  

 Adams Smith in his book, the Wealth of Nations stated certain criteria for determining a good tax 
system as follows. 8 

1. Equity 

Horizontal equity – Equal pay should attract equal tax. 

Vertical equity – Different income should attract different tax 

Equity ensures proportional and progressive tax 

2. Neutrality  

A tax is neutral when it avoids distortion in the market and does not discriminate between different 
activities in the economy. 

3. Certainty 

                                                           
5
 Abifarin Olufemi Essays on Constitutional and Administrative Law, Vol. 2 2001. 

6
 Culvert G. Introduction to British Constitutional Butterworths London 1980. 

7
 Ayua I.A. The Nigerian Tax Law, Spectrum Law Publishing 1996. 

8
 Ibid. 
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A tax that everybody will pay must be certain and not arbitrary. And government must be able to 
have an idea of how much is expected to be generated from tax over a particular period or from a 
particular activity or place. 

4. Administrative Efficiency  

The administrative cost should not be higher than the expected or raised tax. 

Classification of Taxes  

Proportional Tax – A tax is proportional when the proportion paid by each taxpayer bears the same ratio 
to the amount to be raised as the value of his property bears to the total taxable income. The tax takes a 
constant proportion of income and so it can be said to be a neutral tax. 

Progressive Tax -  A tax graduated to apply higher rates of tax as income increases. It is based on the 
idea of vertical equity and it redistributes income from the rich to the poor. It is a kind of disincentive tax in 
that it can discourage hard work. If I will pay more for my labour why should I work hard? However, others 
think it can encourage hard work. 

Regressive Tax- The revenue yield becomes smaller as the value of the property taxed increases. 
Regressive tax has been criticized to be unsuitable for a developing economy because it cannot generate 
the required revenue and that it cannot provide a just and egalitarian society. Such a tax will also favour the 
propertied and rich class against the peasants. 

Direct and Indirect Taxes  

Taxes may also be classified as direct or indirect.   

 A direct tax is that tax that is demanded from the very person who it is intended or desired  should 
pay it. It includes taxes on property, Person, business, income etc of those who are to pay them i.e. 
personal income tax, business tax, capital gains tax, company tax etc. 

 Indirect taxes are those, which are demanded from the person in the expectation and intention that 
he shall indemnify himself at the expense of another. They are taxes imposed on commodities before they 
reach the consumers, and are paid by consumers not as taxes but as part of the market prices of those 
commodities, e.g. VAT, stamp duty, customs duty, sales tax, purchase tax, etc. Indirect tax affects the cost 
of living generally as the burden of tax is passed to the ultimate consumers of the commodities or services. 
This is why it is not wise for the Federal Government to think of increasing VAT from 5% to 10% as being 
proposed by the Ministry of Finance via the national Assembly. 

  Indirect tax is charged as flat rate or percentage and this makes it different from expenditure tax 
which is a progressive tax with the graduation fixed by reference to the total expenditure of the tax payer at 
a fixed period of time. 

The Tax Base 

 A tax can either be income base or Consumption Base. 
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 It is income base when income is the basis or target of the tax policy. A person‟s income is used as 
the basis of his tax liability, this is usually so because it is economical or fiscally unwise or anti social for a 
person to live on his capital rather than income, therefore income should be the force or basis of tax and 
not capital because capital generates income so capital should not be stifled to death. 

 Consumption as tax base – Tax is targeted on expenditure on consumption. Thus, the more you 
spend, the more you pay the tax, the less you consume, the less you pay . This tax encourages saving and 
reinvestment rather than spending on consumption. This type of tax discourages wasteful spending, luxury 
consumption and it controls consumption of certain dangerous or hazardous products to health. 

Income 

What is Income for Tax Purpose 

 Section 3(3)(b) of personal Income Tax Act 1993 defines income as including any amount of 
income deemed under the Act. This definition is unhelpful and unclear.  The Personal Income Tax 
(Amendment) Act 2011 in a new section 3[3][b] amplified the definition and defines income as any salary, 
wage, fee, allowance or other gain or profit from employment including compensations, bonuses, 
premiums, benefits or other perquisites allowed, given or granted by any person to any temporary or 
permanent employee other than so much of any sums or expenses incurred by him in the performance of 
his duties and from which it is not intended that the employee should make any profit or gain. This new 
definition is more explicit and encompassing. It takes care of out of pocket expenses an employee may 
incur in the performance of his work as not being income and therefore not taxable. It also takes care of 
other benefits that have hitherto been classified as non taxable allowances. Allowances are now taxable by 
this amendment. 

 In Coutleness Iron Company vs. Black9 Income is described as everything of the nature of income 
and shall be assessed from what source so it may be desired whether from invested capital or from skill 
and labour or from a combination of both and whether secure. 

 In London county Council vs. A.G10 Lord MacNaghten said income tax is tax on income. 

 No judicial definition has been found acceptable and adequate. 

 Economists define it as the value of what a taxpayer would have consumed during the year without 
living on it and so diminishing his capital wealth in the process. 11  Or the amount the taxpayer could have 
consumed in a year and yet be left with resources and expectations at the end of that year which would 
enable him to maintain that same level of consumption indefinitely in the future. 

 Although this definition has also been criticized for not been wide enough but it has also been 
discovered that there may not be any acceptable and wide enough definition since the concept of income is 
not static but dynamic and therefore bound to change with time in scope as Society becomes more and 
more sophisticated in terms of technology and economic growth.  

                                                           
9
 1891 9 TC 287. 

10
 1901 ASC 26. 

11
 Ayua I.A. The Nigerian Tax Law Supra. 
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 Income will therefore include salaries and wages dividends on shares, interest on savings, profits 
from trade, etc. Income therefore means taxable income as reflected in the new Act. 

 

Income Tax Laws in Nigeria 

These are sources of income tax law. They are  

1. Personal Income Tax Act 1993 as amended by the 2011 Act 
2.  a) Company Income Tax Act 1961 

b) Company Income Tax Act 1990 
3. Capital Gains Tax Act 1967 
4. Capital Transfer Act 1979 now   repealed  
5. Petroleum Profits Tax Act 1958 
6. Value Added Tax Act 1993 
7. Customs & Excise Duty Act  
8. Stamp Duties Act 
9. Tax Clearance Certificate for 3 Previous Years 

 
 From 1st April 1978 it was made compulsory for any taxpayer to produce tax clearance certificate 
for the preceding 3 years if he wants to obtain certain patronage from Government. 
Those activities which require tax clearance certificate are: 

1. Application for Government loan for industry or business 
2. Application or registration and licensing of vehicles  
3. Approval of building plans  
4. Application for import licenses  
5. Application for fire arm licenses  
6. Pool betting licenses 
7. Issue and renewal of liquor licenses 
8. Application for Government loans 
9. Application for Certificate of Occupancy 
10. Application for foreign exchange or exchange control and permission to remit funds outside Nigeria 
11. Application for transfer of real property e.g. assignment, sales, consent. 
12. Issue and renewal of market stalls 
13. Application for award of contracts by Government  and its agencies  
14. Application for registration of limited liability company or business name 
15. Stamping of guarantor‟s form for Nigeria passport  
16. Application for buying agent‟s license 
17. Application for registration as Government Contactors  
18. Application for distribution of commodities in government owned company and parastatals. 
19. Application for an approved users certificate 
20. Application for citizenship certificate. 
21. Application for participation in politics and contest for election. 



108 

 

CHAPTER TWELVE 

PERSONAL INCOME TAX 

 The legal basis for personal income tax is Personal Income Tax Act of 1993 as amended in 2011 
which repealed the Personal Income Tax Management Act of 1961. This Act identifies taxable persons as 
individuals, partnerships, communities, families, trustees and executors1 

RESIDENCE 

 Section 2(2) of the Act prescribes that residence of the tax payer shall be the basis of his liability to 
pay tax. Residence is defined in the Act to mean living in a particular place or locality for fairly long period. 

 For an individual in Nigeria, his residence shall be a place available for his domestic use in Nigeria 
on relevant day and does not include any hotel, rest house or other places at which he is temporarily 
lodging unless no more permanent place is available for his use on that day. 

 Paragraph I of first schedule to the Act provides that the principal place of residence in relation to 
an individual with two or more places of residence on a relevant day not being both within a state means. 

a. In case of an individual with no source of earned income other than a pension in Nigeria, that place 
or those places in which he usually resides. 

b. In case of an individual who has a source of earned income other than pension in Nigeria, that 
place or those places which on a relevant day is nearest to usual place of work. 

c. In the case of an individual who has a source or sources of unearned income in Nigeria, that place 
or those places in which he usually resides.   

This new definition of residence which started since 1979 is wider in scope covering a source or sources of 
unearned income, thereby ignoring any ambiguity. 

 An individual is resident or deemed resident in a state if on the  first day of January in a year of 
assessment he has a place or principal place or residence in that state. 

Itinerant Worker 

 An itinerant worker is defined in S. 100 as an individual who work at any time during a year of 
assessment (other than as a member of the armed forces) for a daily wage or customarily earns his 
livelihood in more than one place in Nigeria and whose total income does not exceed N600.00 Prof. Ayua 
criticized this definition on the ground that it did not define place2  

S. 2(3). Tax is imposed on an itinerant worker for any year by the state in which he is found during 
the year but if he has already paid his tax in another state or to any other authority, credit will be given to 
the itinerant worker in the year of assessment. The credit must not exceed the amount of tax he actually 
paid. Residence perse will not determine where an itinerant worker pays his tax but where found at the 
material time. 

                                                           
1
 Section 2 of PITA. 

2
 Ayua I.A. The Nigerian Tax Law Spectrum Books 1996 65. 
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Partnership  

An  association formed by two or more persons with a view of making profit. It may be registered or 
unregistered. See S. 100(d). The income of partnership for a year of assessment is taxed by the authority 
of the partnership in Nigeria is situated on the first day of  that year or is first established during that year. 

According to Ayua3, principal office or place of business is not defined and that there can be 
problem in determining such place for purposes of taxation. However, where the partnership is a registered 
one under part B of the Companies and Allied Matters Act 1990. There is no problem of locating the 
principal office or place of business but if the partnership is not registered Ayua‟s contention may hold 
water. 

Computation of Income of a Village, Town or Community 

S. 2(4) of PITA provides that Tax may be imposed on a community income for any year by the 
income tax law of the state in which that community is to be found. Such tax may be charged on either. 

1. estimated total income of all the members of the community 

2. or the estimated total income of those of its members whose income it is impracticable in the 
opinion  of the relevant state tax authority to assess individually 

3. the amount of any communal income which, in the opinion of the relevant state tax authority in 
relation to such community is impracticable to apportion with certainty between its members. 

Family 

Any family 4  income recognized under native law and custom which the several interest of the 
family members are indeterminate and uncertain may be taxed only by the state in which the family 
members who receives the income normally resides. But not all states imposed tax on family- although 
Personal Income Tax Law of Lagos State in S. 13(b) (11) imposed tax on family but it is not implemented. S 
.11(a) of Finance Law of 1962 also did the same. 

But Personal Income Tax Law 1962 of Northern Nigeria did not impose tax on family. Income Tax 
and Development Contribution Law of Western Nigeria also did not impose tax on family. Thus S. 2(5) of 
Personal Income Tax Act is not yet implemented in Nigeria. 

Trustees Executors and Settlements 

S.2(6) of PITA provides that, in case of income arising to a trustee of any settlement or trust or to 
an executor of any estate of a deceased person, the state authority where the administration of the trust 
takes place or where the deceased was last resident as the case may be, may impose tax on such income. 

Settlement is defined in the Act at second schedule paragraph 8 as any disposition, trust covenant, 
agreement arrangement or transfer of asset. 

                                                           
3
 Ibid.  

4
 Section 2(5). 
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Residence for purposes of tax is a question of fact and where there is dispute as to residence the 
Federal Board of Inland Revenue has power to impose tax. 

This board also has power to impose tax on the following categories of Nigerians: 

1. Persons employed in the Nigerian Army. Navy or Air force 
2. Officers of Nigerian Foreign Services 
3. Persons in receipt of Nigerian pensions, where such pensions will be paid in arrears 
4. Persons resident outside Nigeria who derive  income or profit from Nigeria and Companies in 

Nigeria 
5. Every resident of the Federal Capital Territory Abuja5 

 Joint Tax Board is the body charged with the responsibility to decide disparities in residence of a 
taxpayer by different taxing authorities such decisions is appealable to Tax Appeal Tribunal or Court of 
Law. 

Chargeable Income 

 Personal Income Tax is charged6 on income of every taxable person from a source inside or 
outside Nigeria including: 

a. The gains or profits from any trade, business profession or vocation 
b. The salary, wages, fees, allowances or other gains or profits from an employment including 

gratuities, compensations, bonuses, premiums, benefits or other perquisites allowed, given or 
granted to an employee. 

c. The gains or profits including premiums from the grants of rights for the use of occupation of any 
property. 

d. Dividends, interests and discounts 
e. Pension, charge and annuity or  
f. Any profits or gains not mentioned in the above categories. 

Income Exempted From Tax 

Section 19 of PITA exempted the following from tax 

1. All consular fees received on behalf of foreign state and all income of Consular Officers or 
employees except income from trade, business, profession or vocation carried on by such officers 

2. Gains or profits from the business of operating ships or aircrafts carried on by any one not resident 
in Nigeria in so far as in the case of ships, the business is not carried on in inland water 

3. Interest accruing to any person not resident in Nigeria in respect of interest in any money by the 
government on bonds issued by the government, to secure repayment of loan and interest on loan 
charged on the public revenue of the federation. 

4. Income of any ecclesiastical chartable or educational institutions of a public character provided 
such is not derived from a trade or business carried on by such institution. 

5. Income of any local authority, national authority or government institution 

                                                           
5
 Paragraph 3(3) of First Schedule to the Act. 

6
 Section 3. 



111 

 

6. Income and disability pensions to members of Armed Forces 
7. Pensions granted to any person under the provisions of Pensions Act relating to widows and 

orphans. 
8. Income of any trade union registered under the Trade Union Act provided such income is not 

derived from a trade or business carried on by such trade union 
9. Interest from post office savings bank form any saving certificates 
10. Income of any statutory or registered friendly society in so far as such income is not derived from 

trade or business carried on by the society 
11. Income and profits of cooperative society 
12. Sum received as gratuitous or as consolidated compensation for death or injury 
13. Dividends paid to any person by any company incorporated in Nigeria provided the equity 

participation of the person in the company is either wholly or partly paid for in foreign currency or 
by asset brought into Nigeria between January 1 1987 December 31 19992 and the person to 
which the dividends are paid owns not less than 10% of the equity share capital of the company. 

The term exempt or exemption is not defined in the Act but6 in Northern Nigeria Investment Ltd Vs 
FBIR7 

Exempt income is defined as income subject to tax primarily but exempted under another provisions of 
the law. 

Employment Taxation 

 This is done through direct assessment or PAYE 

 S. 3(1)(b) of PITA charges to tax any salary, wages, fees, allowances or other gains or profits form 
an employment including gratuities, compensations, bonuses, premiums, benefits, or other perquisites 
allowed, given or granted by any persons to an employee. Therefore every emolument which come from 
the office or employment is taxable. 

What is Office? 

 The term was not defined in the Act but in Great Western Co vs. Baker8 an office was defined to 
mean a subsisting, permanent, substantive positions which exists independently of the person who fills it 
and which goes on and is filled in successions by successive holders. In Macmillan vs. Guest9 it was also 
defined as a position or place to which certain duties are attached,especially those of more or less public 
character.  (A contract employee is not an office). 

 Employment is defined by Section 100 of PITA to include any appointment of office whether public 
or otherwise for which remuneration is payable. Employment therefore will generally include an 
engagement, occupation, profession, trade, post or business. 

Computation of Income for Purposes of Tax  

 Deemed emoluments of Employee    Accomodation 

                                                           
7
 Unreported decision of Federal High Court Suit No. FHC/1/27/73 P. 37. 

8
 1922 8 TC 231 at 235. 

9
 1942 24 TC at 208. 
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1. Where an employment is given accommodation and he pays no rent. The amount he ought to pay, 
as rent is taxable 

2. Where he pays a lesser rent than annual value of the accommodation , he is taxable on the 
balance since it is regarded as emolument 10 
Where an employee receives any benefits more than accommodation it is regarded as emolument 
and where any asset of the employer is used for the employees benefit,. 11    

There is no deemed addition to employees emolument if12  
a. He is provided with meals which are provided for the staff generally or given luncheon 

vouchers which are not assignable by him 
b. He is provided with any uniform, overall or other protective clothing  
c. Expenses incurred on his behalf by the employer  which are reasonable  removal expenses 

including a temporary subsistence allowance by reason of change of the employee‟s 
employment which requires him  to change his residence 

Liability to Personal Income Tax  

 This will arise if the duties are performed on behalf an employer in Nigeria whether or not income is 
received in Nigeria. 13

  

Deductible Expenses 

 All expenses and outgoings are deductible form emoluments of the fiscal year in which they are 
incurred but only if they are: 

a. Incurred in the production of income or in performance of duties 
b. Wholly or exclusively necessary and reasonably incurred 

Section 20 lists allowable deduction as  
1. Pensions for public officers under pensions Act  
2. Pensions from provident fund or retirement benefit fund or any scheme approved by the 

government tax board. 
3. Interest on loans for developing owner or occupiers residential house. 

Section 3(1)(b) contain the major deductible allowance or allowance deductions which are 

1. Any sums allowed by the taxing authority of the state or representing reimbursement to employees 
of expenses incurred by him in the performance of his duties and from which it is not intended that 
the employee should make any profit or gain. 

2. Medical or dental expenses incurred b y the employee 
3. The cost of any passage to or from Nigeria incurred by the employee 
4. The cost of the maintenance or education of a child where the income tax law of a state regard it 

as deduction   
5. Any compensation for loss of employment 

                                                           
10

 Section 25 of PITA 
11

 Section 4. 
12

 Section 3. 
13

 Section 10. 
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6. Any amount of rent or allowance in lieu of rent paid by the employee to or on account of the 
employee to the maximum of N10, 000.00 for Lagos and Abuja, N6, 000.00 for state capitals and 
N4,000.000for other areas. 

7. And any allowance up to a maximum of N2436 per annum paid in respect of any motor vehicle 
owned or operated by the employee for the purpose of his employment. 

 Apart from the above listed statutory deductible allowance case law can also be a guide. 

In Blackwell vs. Mills14  

 It was held that the expenses of technical training to equip a taxpayer (employee) to do work for 
which he was employed and cost of technical periodicals to keep him abreast of current technology are not 
deductible because the expenses were not incurred in the performance of his duties. 

In Bowers vs. Hardin15 

 A taxpayer and his wife were appointment master and mistress of a national school at a joint 
salary. The taxpayer claimed a relief/deduction of £30 being the4 cost of employing a domestic servant 
because the taxpayer‟s wife was herself engaged at the school. It was held that this is not an expense 
incurred in the performance of the duties of the office of master and mistress of the school. 

In Harnerton vs. Overy16 

 A hospital consultant and esthetist liable to be called at any hour claimed that the following 
deduction should be allowed  

1. The cost of maintaining a telephone in his home  
2. The wages of a maid who took messages from the phone during his absence 
3. Car running expenses 

It was held that these expenses were not tax deductible. 

Personal Relief 

 Personal Relief are those allowed to an individual taxpayer which are set off against his gross 
income in order to ascertain his taxable income, that is, the amount of income  on which the tax is to be 
charged.  

 Personal reliefs are available only to an individual and not be a company. It is normally granted to 
an individual ordinarily resident in Nigeria. These reliefs are not automatically granted but have to be 
claimed on a signed and  in accordance with section 34. The effect of tax relief is to reduce the tax 
chargeable under an assessment. 

 Reason for personal relief may seem to be because the amount of expenses and number of 
dependents considerably reduce ability to pay tax on the full emoluments and a taxpayer must be left with 
enough to live on. 

                                                           
14

 1943 26 TC 468. 
15

 1981  3 TC 22. 
16

 1984 33 TC 73. 
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 The reliefs are therefore designed to adjust tax between taxpayers. According to ability to pay, 
Personal family commitments are thus taken into consideration in determining the tax liability of every 
individual taxpayer. The tax system therefore helps the taxpayer to maintain his family. 

 Section 33 of PITA grants the following reliefs before the amendment ; 

1. Personal Allowances 
A taxpayer is granted a personal allowance of N3 000.00 plus 15% of earned income. The effect of 
this is that more money will be left in the band of taxpayer. Earned income has the meaning 
assigned to it in section 3 of the Act. It does not include investment income such as rents, 
dividends, interest or royalties. 

2. Married Allowance 
An allowance of N300 is given respect of a wife living with or maintained by the taxpayer or a 
former wife to whom the taxpayer pays alimony under the order of a court. The taxpayer must be 
resident of the state in the year of assessment. 

3. Children Allowance 
Allowance of N1, 000.00 is given for each unmarried child maintained by the taxpayer in the 
immediately preceding the year of assessment.  
Before the allowance can be granted a taxpayer must meet the following conditions. 
a. The Child must be under the age of 16 in the preceding year. If the child is above 16, he mst 

be receiving full time education in a university college or school. 
Healsip vs. Hasemer17 . It was held that a child of over 16 years who was taking part time 
lesson in music for 4 hours per day spending the rest hour at home studying music is not on 
full time education. 

4. Dependent Relative Allowance 
N.1000.00 is the maximum allowance given in respect of dependants maintained by tax payer. The 
dependent relative must be: 
I. Widowed mother of the taxpayer or his spouse 
II. Must be incapacitated by old age or infirmity from maintaining himself or herself. Therefore must 
be certificate of death of husband of the widow below 65 years  and certificate of infirmity from a 
doctor in case of infirmity.  

5. Life Assurance Relief 
The taxpayer is given a relief for the insurance premium paid on his life or that of his wife. The life 
assurance relief shall not exceed 10% of the capital assured or N2,000.00 or 1/5 of total income  in 
appropriate circumstances. To claim this relief of payment of premium must be shown by the 
taxpayer. 
a. Deduction  of not more than 25% in respect of equity held in a company floated for research 

and development. 
b. Deduction of donations made to approved research institutions subject to 10% of taxpayer 

chargeable income 
c. Deduction of N2,000.00 in case of disabled person who uses special equipment and services 

of an attendant in the course of a paid employment but not more than 10%  of his of his income 
for the year. 

                                                           
17

 13 TC 212. 
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Minimum Tax  

 Where total income of an individual is less than the sum total reliefs and allowances granted, such 
an individual will not escape tax but will still be liable to pay a minimum tax of 0.5% 

Income Tax Rate 

 The total income which remains after deducting the allowances and expenses is called chargeable 
income  and is therefore taxed at a progressive rate. 

The following are the rates provided by S. 37 of PITA and the 6th schedule to the Act. 

First N10,000.00 at 10% 

Next N10,000.00 at 15% 

Next N10,000.00 at 20% 

Next N 30,000.00 at 25% 

Next N40,000.00 at 30% 

Above N100.000.00 at 35% 

Section 33 of PITA is now amended as follows: 

“(1) There shall be allowed a consolidation relief allowance of N200,000.00 subject to a minimum of 1 
percent of gross income whichever is higher plus 20 per cent of the gross income and the balance shall be 
taxable in accordance with the Income table in the Sixth Schedule to this Act” 

“(2) For the purposes of this section, "gross emoluments" means, wages, salaries, allowances (including 

benefits in kind), gratuities, superannuation and any other incomes derived solely by reason of 

employment"  

"SIXTH SCHEDULE" 

INCOME TAX TABLE 

(1) A consolidated relief allowance shall be granted on income at a flat rate of N200,000 + 20 per cent of 

gross income.  

(2) Tax Exempt: The following deductions are tax exempt 

(a) National Housing Fund Contribution  

(b) National Health Insurance Scheme  

(c) Life Assurance Premium  

(d) National Pension Scheme  

(e) Gratuities  
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(3) After the relief allowance and exemptions had been granted in, accordance with paragraphs 1 and 2 of 

this Schedule, the balance of income shall be taxed as specified in the following tax table :  

Tax Income Rates  

 Graduated Tax rates with consolidated allowance of N200,000 + 20 per cent of Gross Income, 
subject to a minimum tax of 1 per cent of Gross Income whichever is higher.  

1. First N300,000 @ 7 per cent 

2. Next N300,000 @ 11 per cent  

3. Next N500,000 @ 15 per cent  

4. Next N500,000 @ 19 per cent  

5. Next N1,600,000 @ 21 per cent  

6. Above N3,200,000 @ 24 per cent  
 

Assessment and Objections 

 Every taxpayer resident in a state is usually sent a return of income form to complete and return 
within 30 days. This form constitutes a notice to declare income. It is therefore mandatory to duly serve 
notice on the taxpayer for the tax authority cannot succeed in court unless proper notice has been served.18  

When this form is returned to Commissioner of Inland Revenue after 30 days it is the content of this form 
that will determine the assessment to be sent to the taxpayer. If the information in the form about the 
taxpayer‟s income is not correct or he did not return the form at all, an arbitrary assessment will be given to 
the taxpayer. The arbitrary assessment will be contained in the notice of assessment sent to the taxpayer. 

 The taxpayer can however, raise an objection to this arbitrary assessment. This has to be done 
within 30 days of his receipt of the assessment notice. 

 If the resolution of the objection is favourable to the taxpayer, a notice of amendment of 
assessment will be sent to him but if unfavorable the same notice will be represented to him. 19  

He has a right of appeal against it to the Federal High Court within 30 days of the receipt of the 
notice of the presentment of assessment. 

 During the process of objection a taxpayer is expected to pay the assessment or assessed tax 
even though the objection is pending. 

P.A.Y.E. 

 P.A.Y.E. means Pay As You Earn. It is a scheme where personal income tax on wages and 
salaries in the relevant tax years is collected by deduction at source by directed employers on behalf of 

                                                           
18

 Section 53. 
19

 Sectin 60. 
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State Tax Authorities. This taxpayer has no way of hiding his income from his employer and consequently 
the tax authority. 20  
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CHAPTER THIRTEEN 

BUSINESS TAXATION 

 In Nigeria, there are three forms of business namely: 

1. Sole proprietorship or individual trader or what is normally referred to as one man business 
2. Partnership also referred to as a firm and  
3. An incorporated organization or company which may be with or without limited liability. It can also 

be public limited company (PLC) or private limited liability company (  pteLtd). 

 In this part of the book, we are going to treat sole proprietorship, individual trader or one-man 
business including trade, business, profession and vocation together. 

 Section 3(1)(a) of PITA has defined chargeable income to include gains or profits from  any trade, 
business, professions or vocation from a source inside or outside Nigeria. 

 The Act does not define the word trade and various attempts have been made by the courts1 to 
define it but no acceptable and comprehensive definition has been found. Therefore six badges of trade 
have been outlined to be the basis of deciding whether an activity or a transaction amounts to trade or 
trading activity. 2 These are: 

1. The subject matter of the transaction must be subject of trading like manufactured goods or 
commodities either an isolated or single transaction or several or several transactions or 
permanent sales or resale business. 

2. Length of the period of ownership whether the owner got it and dispose of it immediately 
3. The frequency or number of similar transaction by the same person 
4. Adaptation or supplementary work on the subject before resale 
5. The circumstance responsible for the realization of the property and reason for its eventual sale. 
6. Motive, the existence of a profit motive behind a transaction will qualify it as a trade. 

Trades Exempted From Tax 

Mutual Trading 

 It arises where a group of people contribute money to a common fund for a common beneficial 
purpose without the anticipation of a monetary gain; any fund of the excess of their contribution is 
exempted from tax. Example of such groups are members of a club, cooperative organizations and mutual 
insurance company. But if they have any dealing with outsiders,, tax will be paid on that dealing but where 
it is used as a mere device to evade tax, the court will pierce the veil of mutuality3 

 

 

                                                           
1
 Arbico vs. FBIR 1996 2 ANLR 303. Fry vs. Burne Corporation Ltd 1930 15 TC 113. Ranson vs. Higgs 1974 3 All E.R. 

949. Errickson vs. Last 4 TC 422. 
2
 U.K. Royal Commission on Taxation of Profits and Income 1955. 

3
 Fletcher vs. IRC 1971 3 All ER 1185. 
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Illegal Trading 

 Illegal trade is not subject to tax because it will mean that the state is taking profit from illegality or 
encourages illegality. Although there is an argument that a trade can be severed is order to separate the 
legal trade from an illegal part of the trade but the court has held that this trend is not elegant and should 
not be allowed i4 But the court has also held, profits from illegal trade is chargeable to tax. 5 

 But in Britain today, the court have said that it will not concern itself with severing a contract, the 
guiding principle will be that, is there a trade? Irrespective of illegality involved, the profits will be accessible 
to tax. Mann vs. Nash6 

 Hence profit from ultra vires trading activities is assessable to tax. 

Computation of Trading Profits 

 Trading profits is arrived at by allowing the expenses incurred in producing them to be set off 
against trading receipts during the year of assessment. 

 In computing the quantum of profits to be assessable to tax, three types of transactions are 
normally considered, which are: 

a. Trading receipts 
b. Trading expenditure allowed by statute and  
c. Adjustment of trading stock, debtors and creditors at the beginning and end of accounting period. 

 There is no specific provisions in the Act as to the guideline to be used in this computation but 
judicial authorities have provided some guide. 

 All trading receipts must be brought in except non trading receipt, capital receipts and receipts from 
which tax had already been deducted. 

 Trading receipts will cover; 

a. Profits resulting from trading activity 
b. Damages, received for deprivation of the use of taxpayer‟s trading stock or non performance of a 

business contract or for any other commercial injury they are all regarded as profits of the trade or 
business for whose loss or damage are paid. Damages for delay in completion of repair of a ship, 
damages for termination of an agency, damages for cancellation of a contract for deliveries 
compensation for trading stock destroyed by fire. However, compensation for the sterilization of 
capital asset cannot be treated as capital receipts. To quality under this head, the sterilization and 
destruction must be of the profit making apparatus i.e. machinery, tools, etc. (Capital in Nature). 

Trading Stock 

                                                           
4
 Mann vs. Nash 1b TC 523. 

5
 Ibid. 

6
 Ibid. 
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 Any property whether real or personal which is sold in the ordinary course of trade carried on by 
taxpayer together with any materials which are used to manufacture, prepare and construct such property. 

 This definition covers raw materials ,work in progress and finished products or goods. To ascertain 
profits of a company trading stock receipts must be set against the cost of the acquisition and disposal of 
the stock. 

 To reflect the true profit or gain of the trade, an account must be taken of the values of the stock in 
trade at the beginning and the end of the period covered by the account of the company. It is also 
necessary to bring into account the values of the stock in trade including work in progress at the end of the 
account period as the trading receipts of the period. 

 The concept of markets value is also used in this computation. Market value has been defined to 
mean the price at which the stock could be expected in due course to be sold in the market in which the 
trade of selling by the taxpayer was conducted. There is also price differential for wholesale and retail 
sales. 

Valuation of Trading Stock and Work in Progress 

 Companies normally operate with their Trading Stocks which are acquired at different points of 
their trading activities. 

Method of Stock Evaluation 

Unit Cost Method 

 This method apportion to some articles their actual industrial cost. 

Average Cost Method 

 Under this method, the book cost of the opening stock is average with direct cost of new stock 
added during each succeeding period after deducting consumption at the average price. 

Standard Cost Method 

 A predetermined or budgeted cost per unit is taken 

Base Stock Method 

 This involves taking a fixed amount of stock to represent the basic minimum stock holding of the 

company which is their value year after year at a fixed amount which is determined from the cost of 

market value of the corresponding stock held many years earlier when the prices and quantities might 

have been very different. This method is accountant‟s method not given judicial approval. 7 

Last in First Out Method 

                                                           
7
 Ayua I.A. op.cit. 



121 

 

The theory here is that the last goods to come into the business premises are the first to go out. 

This presupposes that the last goods to come in was the most expensive especially in an inflationary 

situation and therefore it should be used first. The effect of this is to result in lower stock values and 

consequently low profits in time of rising prices. 

First in First Out Method 

 It is an historical cost and it is the generally accepted method. This assumed that first stock bought 

is used first. 

Receipts Other Than  Cash 

Asset like share and debentures. These are chargeable to tax 

Trading Expenditure 

 Since tax is not charged on gross profit but on net gains and net profit. Trading expenses are 

normally deductible if they satisfy these conditions: 

a. Expenses must be of revenue and not of capital nature 
b. Expenses must be incurred wholly, exclusively and necessarily for the production of the trading 

income. S. 20 of PITA 

Allowance Expenses 

1. Interest on borrowed money employed as capital in acquiring the income 
2. Rent and premiums in respect of land and building occupied for the purposes of acquiring profits. 
3. Expenditure on repair of premises, plant, machinery and textures and for the renewal, repair or 

alteration of such items used in acquiring income 
4. Bad and doubtful debts, any recoveries being treated as income when received. 
5. Contribution to pensions, provident or other retirement benefit funds, society or scheme approved 

by the board and 
6. Expenses not deductible under the above paragraph but incurred wholly or exclusively for the 

purposes of trade or business 

However, these expenses must not be prohibited by any legislation 

Disallowed Expenditure 

 S. 21 of PITA provides for the list of disallowed trading expenses. These are: 

1. Domestic or private expenses 

2. Capital withdrawn from trade, business, profession or vocation and any expenditure of a capital 
nature 

3. Any loss or expense recoverable under an insurance or contract of indemnity 
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4. Rent of or cost of repairs to any premises or part of premises not incurred for the purpose of 
producing the income 

5. Taxes on income or profits levied in Nigeria or elsewhere except as provided in S. 13 of PITA 

6. Any payment to a pension, provident, savings or widows or orphan‟s society fund or scheme saves 
as permitted by paragraph (g) and (f) of S. 20 of PITA 

7. The depreciation of any assets and 

8. Any sum reserved out of profits, except as permitted by PITA in S. 20 paragraph ( e) or as may be 
estimated by the relevant tax authority 

When is a Trade Said to have Commenced? 

 Date of commencement of business is the first year of assessment. Assessable profit is the 
amount of profit from the date of commencement to the end of the assessment year. Second Year of 
assessment is the first 12 months of the trade or business. 

 For the third year or subsequent years, the assessable income is the profit of the preceding year. 
Trading expenses are only deductible when business has commenced. 8 

 Termination of a trade will occur when a trade or business is permanently discontinued or when a 
taxpayer ceases to carry on the trade. 

Relief for Trading Losses 

 Relief is given for the amount of any loss incurred by a taxpayer in the carrying of a trade, 
business, profession or vocation for the purposes of determining his assessable income. 9 

1. Current year loss relief- All loss within the year of operation. This will be set off against total 
income. 

2. Carry forward Relief- This enables a trade to carry forward the past year loss to the current year 
set off, this is always limited to only the past four years. 

Capital Allowances 

 Relief is always given in respect of wastage of assets that it used or consumed in the course of 
carrying on a business10. This allowance is normally given in order to encourage the growth of business – 
by equipment increment and modernization 

 This is normally broken down to  

1. First year or initial allowance. This will take a certain percentage of the capital expenditure 
2. Writing down allowance during the life of the asset and  

                                                           
8
 Section 2b. 

9
 Section 36 

10
 Ibid. 
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3. Balancing allowance or charge at the end  of the trade on the life of the asset in order to bring the 
allowances into line with actual expenditure 

 To qualify for grant of capital allowances, the business or trade must satisfy the following 
conditions; 

a. The capital expenditure must be incurred in basis period 
b. The capital expenditure incurred must be qualifying expenditure as defined under paragraph 2 

scheduled 5 of PITA 
c. The capital expenditure incurred must be for the purposes of the trade or business 

 

What is Basic Period? 

 Capital allowances are calculated with reference to the basis period of year of assessment which is 
the period of the profits on which any assessable income for that year of assessment falls to be computed 
under S. 23 of PITA 

Types of Expenditure Subject to Capital Allowances 

Qualifying Plants Expenditure 

 This is a capital expenditure incurred on plant machinery and fixtures. 11 Plant has been described 
as any apparatus used by a businessman to carry on his business or trade. Capital allowance is not 
confined to trade or business but extends to profession or vocation. 

Qualifying non Industrial Building Expenditure 

 Some allowances are given in respect of capital expenditure incurred on the construction of 
buildings, structures of works of a permanent nature which are to be occupied for the purpose of trade. 

Qualifying Industrial Building Expenditure 

 Allowances given to businessmen who incur capital expenditure on the construction only of an 
industrial building or structure. 

 Industrial building structure means any building or  structure used as a   

1. Mill, factory, mechanical workshop, or other similar buildings. 
2. Dock, port, wharf, pier, jetty 
3. For operation of railway for public or of water and electricity. 
4. For running of a plantation 

 Capital allowance is restricted to productive operation and not distributive operations. Therefore 
shops, showrooms, offices do not qualify. 

Qualifying Mining Operation 
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 Schedule 5 Paragraph 1. 
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 Capital allowances are also given to a taxpayer whose business consists or includes the working of 
a mine, oil well or other sources of minerals deposits of a wasting nature. 

1. On the acquisition of or rights in or over the deposit or on the purchase of information relating to 
the existence and extent of such deposits. 

2. On the construction of any work or building which are likely to be of little or no value when the 
sources is no longer worked. 

3. On searching for or on discovering and testing deposits or wining access thereto. 
 

 The taxpayer is entitled to substantial initial allowances 

Qualifying Plantation Expenditure 

 A taxpayer who incurs capital expenditure in connection with a plantation: on clearing of the land 
for planting and on planting (other than replanting) is entitled to initial and annual allowance. The underlying 
principle here is to encourage investment in such trade or business. 

 For changes in granting of capital allowances see schedule 5 PITA 

 Capital allowance will only be available to a taxpayer who claims it by applying for it in a prescribed 
form 

Investment Income 

Investment income includes 

a. Dividends, interests and discount 
b. Annuities and other annual payment and  
c. Rents 

 Dividends, interest and discount are chargeable income. For definition of dividends see S. 3(1)(d) 
PITA  

 Tax is also payable in respect of any interest yearly or otherwise for the use of money see. S. 14 of 
PITA 

 Discount which is a deduction of a sum from the value of a bill of exchange, promissory note, or a 
treasury bill which is normally calculated on percentage basis is chargeable to tax. 

 Annuity is a chargeable income. Annuity has been defined as where an income is purchased with a 
sum of money and the capital has gone and has ceased to exist, the principal having been converted into 
annuity. 

 Rents under s. 3(1)(c) of PITA, a person is liable to pay tax on rents, leases and premiums. Tax is 
payable not on gross earning but on gains and profits arising in respect of rents. 

Expenses to be deducted before tax are: 
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1. Maintenance, repairs, insurance or management. This is limited to routine and recurrent 
expenditure 

2. And expenditure by landlord in respect of any other services. 

Taxation of Company’s Profits 

 Taxation of companies in Nigeria started in 1912. The Company Income Tax Act was enacted in 
1961 and this was replaced by Company Income Tax Act of 1990 which is currently undergoing review by 
the National Assembly. The Act defined a company as any company or corporation (other than a 
corporation sole) established by or under any law in  force in Nigeria or elsewhere and the same Act divide 
companies into two broad categories which are Nigerian and Foreign companies.  

 Nigerian Company is defined as any company incorporated under the Companies and Allied 
Matters Act or any enactment replaced by the Act. 

 Foreign Company is also defined to mean any company or corporation (other than a corporation 
sole) established by or under any law in force in any territory or country outside Nigeria. 

 Section II of the Act provides that a Nigerian Company is liable to pay tax on its profits wherever 
the profits arises whether within or outside Nigeria. 

 Profits of a foreign company are also taxed if they are derived from a source within Nigeria. 

Special Treatment of Certain Companies  

1. Shipping and Air Transport Companies 
Section 12 provides that any company carrying on the business of transport by sea or air and 
whose ship or aircraft calls at any port in Nigeria shall be liable to pay tax on any profit or loss from 
carriage of passengers, mail, livestock, goods shipped or boarded into an aircraft in Nigeria. This 
provision does not cover transshipment from one aircraft to another). Computation of profit and 
loss for purpose of taxation is done in accordance with the tax law of any other country where the 
vessel operates if the law of that country is not materially different from that of Nigeria. Where that 
other country‟s law cannot apply, a fair percentage will be used to assess the profits made in 
Nigeria. 

2. Cable or Wireless Companies  
Cable or Wireless Companies operating in Nigeria other than Nigerian companies will be taxed as 
in ships and aircraft companies. 

3. Insurance Companies 
For purposes of tax, insurance companies, are divided into life and non-life insurance companies in 
section 14 of the Act. 
a. Non Life Insurance Company in case of a foreign company its taxable profit shall be gross 

premium and interest and other income received in Nigeria, less any premium returned to the 
insured and premium paid on re insurance and deducting from the balance so arrived at a 
reserve for unexplained risk using a percentage adopted by the company in relation to its 
operation at the end of the accounting year. This will be added to a reserved similarly 
calculated for unexpired risk outstanding at the commencement of the accounting period 
deducting from the actual loss in Nigeria. Agency expenses in Nigeria and a fair proportion of 
head office expenses is allowed. 
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b. Life Insurance Company (Non Nigerian Company) 
Taxable profit shall be the investment income less than the management expenses including 
commission. See S. 14(1) for definition of investment income. 
 Where the profit arises within Nigeria and outside Nigeria, the profit shall be the proportion 
of total investment income of the company as the premium receivable, less the agency 
expenses in Nigeria and fair proportion of the head office expenses of the company subject to 
the discretion of the Federal Inland Revenue Service to make any adjustment. 

 Nigerian Insurance Companies. The Act provides that their profit shall be taxable as in Foreign 
Companies under Section 14(1). 

Taxable income of companies in Nigeria are listed in section 8 of the Act as follows: 

1. Gains  or profits from a trade or business 
2. Rents or premiums arising from property 
3. Dividends, interest, discounts, charge and annuities 
4. Any source of annual profits or gains not falling within the preceding categories 
5. Benefits from pension or provident funds treated as income under the Income Tax Management 

Act 
6. Fees, dues, and allowances for services rendered. 

Trading Profits of a Company  

 In determining whether a particular activity of a company is trading activity, the following things will 
be considered: 

1. Nature of assets 
2. Circumstances of the purchase 
3. Vocation of the taxpayer 
4. The number of like transactions 
5. The object clauses of the memorandum and articles of Association 
6. The length of time property was held by the companies 
7. The circumstances of the sale 

Investment Income: 

 This consists of interest, rent, premium, annuities and discount. 

 Interest is deemed derivable from Nigeria and taxable if there is a liability to payment of interest by 
a Nigerian Company and interest accrues to a foreign company or person from Nigeria Company or a 
company in Nigeria. 

Deduction of tax from interest or withholding tax 

 Where a company pays interest or royalty to another company or to any person to whom the 
provisions of Personal Income Tax Act of 1993  apply such company is obliged to withhold tax at the rate of 
15% at the date such payment is made. The Company must state in writing the gross amount of interest or 
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royalty, the name and address of recipient and the amount of tax being accounted for. The company is also 
obliged to withhold tax at the rate of 15% on rents payments. 

 Failure by the company to deduct the tax on interest or royalty or rents shall make the company to 
pay N5,000.00 and failure to remit it to the appropriate authority within 30 days will make the company 
liable to pay N5,000.00 plus interest at the commercial rate. 

Fees Dues and Allowances 

 Profit in respect to fees, dues and allowances for services rendered in Nigeria are also taxable. 

Exempted Income 

Section 19 of the Act enumerated the exempted income as 

1. Profits of a friendly society registered or statutory, in so far they are not derived from trade or 
business. 

2. Profits of cooperative society 
3. Profits of any company engaged in ecclesiastical charitable or educational activities of a public 

character provided the profits are not made from trade or business 
4. Profits of any company formed to promote sporting activities 
5. Profits of any company being a trade union under Trade Union Act in so far as is not from a trade 

or business. 
6. Interest received by a company from the Federal Savings Bank 
7. Profits of any company operating petroleum business or trade in so far as it pays taxes under 

Petroleum Profit Tax Act  
8. Profits of a company established as a purchasing authority by a state to acquire a commodity for 

export. 
9. Profits of a company established by a local government authority or law in force in any state 
10. Profits of a company or a corporation established by the law of a state for the purpose of fostering 

economic development of that state. 

Section 9 also adds interest of a loan taken outside Nigeria not less than N150,000 and payable within 
10 years if granted after 1971 or 1978. 

Loan from any bank for agricultural purpose is also exempted in Table 1 of Third Schedule. 

 Agricultural trade or business has been defined to be  

a. The establishment or management of plantations for the production of rubber, oil palm, cocoa, 
coffee, tea and similar crops. 

b. Cultivation and production of cereal crops, tubers, fruits of all kinds, cotton, beans, groundnuts, 
shea nuts, beniseed, vegetables, pineapples, bananas and plantations. 

c. Animal  husbandry, poultry, piggery, cattle rearing and fish farming. 
d. Any loan granted by a bank for manufacturing goods solely for export is exempted from tax as from 

1st April 1980 in section 9(9). 
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To be exempted under this head a certificate from Nigeria Export Promotion Council must be 
presented. 

Pioneer Companies Relief 

 This is a kind of relief given as a tax incentive to stimulate economic development in Nigeria by 
encouraging increased investment in industrial development Income Tax( Relief)Act 1990. This law 
exempted from tax any income of a pioneer company declared to be a pioneer company where qualifying 
capital expenditure incurred on or before production day is at least N50,000 in case of Nigerian controlled 
company  and N150,000 in case of any other company. The relief may cover up to five years depending of 
volume of investment, rate of Nigerianization, expansion, efficiency and utilization of raw materials. 
Dividends paid out by this company are also exempted from tax provided the dividends come from 
exempted income. 

 Section 28 gives a 25% relief for expenditure incurred by a company on a new asset as a 
replacement of an asset damaged or destroyed during the civil war and 10% relief on expenditure incurred 
on plant and equipment for agricultural production other than marketing and processing. These are in 
addition to already allowable allowance on the assets. 

Computation of Profits. 

 The basis of assessment is the income of the preceding year of a company, that is previous year‟s 
income. A year of assessment is 1st January to 31 December. Where there is change in financial year of 
the company the tax authority will use the last accounting year of January to December of the last year 
before the change. 

Commencement of a Trade or Business 

1. A trade or business will be said to have commenced for first year of assessment in which it 
commenced business in Nigeria. The assessable profit is the amount of the profits of that year from 
the relevant source. 

2. For the second year of assessment, the assessable income is the amount of profits of the first 12 
months of the trade or business. 

3. For the third and subsequent years, the assessable income is the profit of the preceding year. 

 A trader has an option of which to choose between the second or third year of assessment for the 
obvious advantage see. S. 25(3)(d) 

Cessation of a Trade or Business 

 Where a company permanently discontinued operations, assessment of income shall be the actual 
income of that year it stops operation and preceding year. The same rule above will be used for 
subsequent years. S. 25(4) 

Sale or Transfer of Trade Business 

 Section 25(a) provides that where a trade or business is sold or transferred from a company to a 
Nigerian company for the purpose of better organization and transfer of management to Nigeria and the 
Revenue department is satisfied that both companies are members of a recognized group of companies, 
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the board may direct that the commencement and cessation provision should not apply, that the asset of 
the business be treated as having been acquired on their written down value and that the transferee 
company should not be entitled to any initial allowance. 

 Company‟s profits is referred to as assessable income and this is made up to total profits less any 
set off for losses increased or decreased by any charges and allowance in respect of capital expenditure as 
stipulated in section 27. Expenses  incurred wholly, exclusively necessarily and reasonably for the business 
of the company is excluded from tax. See section 20 and 23 of CITA. 

Deduction not Allowed 

1. Capital repaid or withdrawn and any expenditure of a capital nature. 
2. Any sum recoverable under an insurance or contract of indemnity 
3. Taxes on income or profits levied in Nigeria or elsewhere except tax levied outside Nigeria on 

profits chargeable to tax in Nigeria where there is no relief from double taxation in Nigeria.  
4. Payment to saving, widow and orphans, pensions provident Fund or other retirement benefits fund, 

society or scheme except as permitted by paragraph (e) of Section 20 
5. The depreciation of any asset. 
6. Any sums reserved out of profit paragraph (d) of Section 20 or 21(a) 
7. Any expenses of any other description incurred outside Nigeria for and on behalf of any company 

except of the nature of it to the extent as the Board may consider allowable. 
Deductible Donations 
S. 21(1) of CITA lists deductible donations as  
1. Donations to public funds 
2. Donations to Statutory bodies and institutions  
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CHAPTER FOURTEEN 

PETROLEUM TAX 

 There are three types of companies involved in petroleum production and marketing activities. 
These companies are; 

1. Crude oil producing companies 
2. Petroleum products marketing companies and  
3. Servicing companies which provide services to oil producing companies. These services are in the 

nature of seismic survey, drilling, logging, interpreting of data collected from oil field etc. 

Only the profits of oil producing companies are taxable under the Petroleum Profit Tax Act of 1990. The 
marketing companies are changeable to tax under the CITA of 1990. 

 Petroleum profits tax is the most important sources of revenue for government in Nigeria. It 
accounts for 95% of Federal Government foreign exchange earnings, this was why the government vest 
the entire ownership and control of all petroleum in, under or upon any land or lands in Nigeria in the 
Federal Government.1 The administration of this tax is in the hand of FI .R.S 

Charge of Tax and Ascertainment of Profits 

 A tax shall be charged, assessed and payable upon the profits of each accounting period of any 
company engaged in petroleum during the period. 2 

 Petroleum operation was defined to include the wining or obtaining and transportation of petroleum 

or chargeable oil in Nigeria by or on behalf of a company for its own account by any drilling, mining, 

extracting or other like operation or process not including refining at a refinery , in the course of a business 

carried on by the company engaged in such operation and all operations incidental thereto and any sale of 

or disposal of chargeable oil by or on behalf of the company. 

 Thus, by the above analysis, petroleum operations include production and sale of both crude oil 

and liquefied natural gas but excludes refining of crude oil in the refineries. 

 Accounting period for purposes of tax is a  

a. Period beginning from 1st January and ending on 31st December of the same year. 
b. Any shorter period of first sale of oil, to 31st December of the same year. 
c. Any period of less than a year being a period commencing on 1st January of any year and ending 

on the date of the same year when the company ceases to be engaged in Petroleum operations.3  

 When there is a dispute as to when a company commences operation, the Director of Petroleum 

Resources has a final say and his decision unappeallable. 4  This is a bad law because both PITA and CITA 

gives right of appeal to Tax Appeal tribunal to all taxpayers under these laws. 

                                                           
1
 Ayua I.A. The Nigerian Tax Law Spectrum Law Publishing 1996 P. 192. 

2
 S. 8 of PPTA 

3
 S. 2 of PPTA 
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 Under the Petroleum Profit Tax Act Liability of a company to tax is based on accounting period and 

not by reference to the year of assessment. 

Ascertainment of Profits 

The profits of a petroleum company shall be the aggregate of   

a. The proceed of sale of all chargeable oil sold by the company in that period 
b. The value of chargeable oil disposed of by the company during that period and  
c. All income of the company of that period incidental to and arising from only one or more of its 

petroleum operations. 5 

Allowable Deductions 

Section 10 of PPTA allows for some deductions in respect of outgoing and expenses like 

1. Rents incurred by the company in respect of land and buildings occupied for its petroleum 
operations or compensation paid for damage of crops, houses, and interference with the right of 
way. 

2. All royalties the liability for which was incurred by the company in respect of crude oil expected 
from Nigeria or ceasing head petroleum spirit so exported after injection into crude oil. 

3. Interest upon money borrowed (that is loans) where the board is satisfied that the interest is 
payable on capital employed in carrying on the company‟s petroleum operation. 

4. Expenses incurred for repair of premises, plant, machinery or fixture employed for the purpose of 
carrying on petroleum operations or for the renewal or repair of alteration of any implement, utensil 
or article so employed etc. 

For deductions not allowed see section 11 

 Section 14 excludes certain losses from chargeable profits capital allowances are also granted by 
the same section. The Act also made allowance for qualifying capital expenditure and rates of capital 
allowances tax rate and offsetable taxes.  

 Every company engagement in petroleum operation is expected to make up accounts for each 
accounting period so that assessments can be raised by the board in order to indicate the tax liability of the 
company. 6  

 A petroleum company can also raise objection to the assessment. The company shall raise a 
notice of objection within 21 days of service of notice of assessment on it. The board shall consider the 
objection and may review the tax liability of the company. The board may refuse to review7 the tax liability if 
it sees no reason to do so. Any company aggrieved by this refusal can appeal to the body of Appeal 

                                                                                                                                                                                           
4
 Ibid.   

5
 Section 9. 

6
Sections 12 – 14.  

7
 Sections 33 & 36. 
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Commissioners within 30 days. If the company is still not satisfied with the decision of Body of Appeal 
Commissioners, he has a right of appeal to the Federal High Court. 8  

 The tax payable may be paid in twelve installments. Section 48 provides for offence and penalty 
under the Act. 

Capital Gains Tax 

 Capital gains may be defined as gains resulting from increases in market value of assets to a 
person who does not regularly offer them for sale and in whose hands they do not constitute stock in trade. 
They may be paper gains where the asset appreciates in value while the assets are sold or disposed.9 

 The chief assets that usually give rise to capital gains include stocks, shares and securities, land 
and buildings, plants and machinery and other business assets such as good will and secret processes etc. 

 Capital gains tax is regulated by the Capital Gains Tax Act of 1990. The tax is chargeable on a 
company or any person during the year of assessment on any gains accruing to him from his disposal of 
the capital.  

 Before a capital gains can be chargeable to tax. 

a. There must be a person chargeable to tax. 
b. There must be a chargeable asset which gives rise to chargeable gain on its disposal and  
c. There must be a disposal of the asset by the person chargeable to tax. 10 

Persons Chargeable to Capital Gains Tax 

 Before 1976, the following persons are chargeable to capital gains are  

1. Any company or body corporate established by or under any law in force in Nigeria and 
2. Any individual or body of individuals or any corporation sole, trustee, or executor resident within the 

then Federal Territory of Lagos. But with the promulgation of the Capital Gains Tax Act 1976, the 
following are chargeable to capital gains under the Act. 

a. Companies throughout Nigeria and  
b. Persons to whom the Income Tax (Armed Forces and other persons) Special Provisions Act 1990 

applies. 
Chargeable Assets 
The chargeable assets under the Capital Gains Act are gains accruing after 1990 and derived from 
all forms of property which are assets for the purpose of Capital Gains Tax Act 1990.  
These are: 
1. Options, debts and incorporeal property generally and  
2. Non Nigeria currency and 
3. Any form of property created by the person disposing of it or otherwise coming to be owned 

without being acquired  
4. Stocks and shares of every description 

                                                           
8
 Section 37 & 36. 

9
 Ayua I.A. The Nigerian Tax law Supra. 

10
 Ibid. 
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So under this Act all forms of property whether in Nigeria or not is chargeable in tax. 11  

Gains Chargeable to Tax  

 Section 6 of the Act provides that subject to any exception by the Act, a disposal of asset occurs 
where any capital sum is derived from a sale, lease, transfer, assignment, a compulsory acquisition, or 
another disposition of assets notwithstanding that no asset is acquired by the person paying the capital 
sum. 

 Capital sum is defined in the Act as any money or money worth which is not excluded from the 
consideration taken into account in the computation under section 12 of the Act.  

 The consideration for the acquisition of an asset and its disposal is for the purpose of the Act 
deemed to the be the market value of the asset where the asset is acquired otherwise than by way of a 
bargain at arms length. 

 For the purpose of this Act where a transfer of sale is done by a nominee or trustee, the sale or 
transfer is treated as done by the real owner. This is to avoid using trust as a device to evade tax. Capital 
gains for tax purposes is determined by deducting the sum or amount paid to acquire the property from the 
amount or sum realized from the sale or disposal of the property – see section 14. 

 Market value is defined as the prices which the assets might reasonably expected to fetch in a sale 
in an open market with no deduction to be made in the estimate in respect of any asset, on account of the 
estimate being made on the assumption that all the assets are to be placed on the market at the same 
time. 

Exemptions Under the Act 

 The Act exempts from capital gains tax gains which accrue (other than in connection with trade or 
business) to charitable organization, statutory or registered friendly societies, cooperative societies or trade 
unions. 12 

Exempted Gains or Transaction  

 Capital gains which accrues on disposal of investment in approved retirement benefit schemes or 
government securities like treasury bonds, saving certificates and premium bonds issued under saving 
Bond and Certificate Act 1962. 13 

 Reliefs are given in respect of replacement of business assets, compensation for asset loss or 
destroyed and delayed remittance from abroad. 14  

Capital Transfer Tax 

                                                           
11

 Ibid. 
12

 Section 27. 
13

 Section 29. 
14

 Section 32. 
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 Capital Transfer Tax is  a type of tax payable on lifetime transfer of property and on property left 
behind at death. 15  It can therefore be said to be both a gift tax and estate duty or estate tax. The law 
governing this head  of tax in Nigeria is the Capital Transfer Act of 1990. 

 Capital transfer tax is imposed on the value of property transferred by any person during his 
lifetime. The capital transfer tax does not however apply in the case of a transfer of property where such a 
transfer was a genuine outright sale of property and was not intended to confer gratuitous benefit on the 
transferee as in the following cases: 

1. The transfer was made in a transaction at arms length between persons not connected with each 
other. 

2. The transfer was such as might be made in a transactional arm‟s length between persons not 
connected with each other. 16 

 Capital transfer tax shall not be paid on any property whose value does not exceed N100,000.00 
on the date of transfer. 

 Title will not be transferred to the beneficiary until capital transfer tax has been duly paid. 

Transfer on Death 

 Capital transfer tax is payable on the value of all property passing on the death of a person. 17 

 For any property to be subject to this tax, It must be a property that the deceased must have 
capacity to dispose of. 

Persons Accountable for Capital Transfer Tax 

 Persons Accountable for Capital Transfer Tax are executor of the deceased‟s property, trustee, 
guardian, committee or other person in whom property is vested where there is no will nor executor. 18 

Allowable Deductions 

 Reasonable funeral expenses, such as expenses on embalming, transportation to burial ground 
not exceeding N3,000.00 debts and encumbrances. 19 

Exceptions 

 No capital transfer tax shall be paid in respect of family house. Family house is defined as the 
principal place of residence of the family and from which no more income is derived. 

 No capital transfer Tax shall be payable in respect of paintings, manuscripts, works or arts or 
scientific collections as may be donated or bequeathed to museums, universities, or other public institutions 
as may be specified or covered by Government in the gazette. 20 

                                                           
15

 Section 1 of CTTA 
16

 Section 2. 
17

 Section 4 & 5. 
18

 Section 11. 
19

 Section 13. 
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 Section 18 of the Act provides for rate of tax. This tax must be paid to the appropriate tax authority 
within 12 months of the death of the transferor or 6 months after the transfer of the property. This Act was 
repealed in 1996. No more Capital Transfer Tax since 1996 but some states replaced it with inheritance 
tax. 

Tax Evasion and Tax Avoidance 

Tax Evasion 

This is the failure to pay one‟s tax or the reduction of one‟s tax liability through illegal or fraudulent 
returns or failure to make a return or even failure to pay tax on time. Tax evasion is normally wrong and it is 
also an illegal exercise. 

Tax Avoidance 

 Tax avoidance on the other hand is the minimization of tax liability by so arranging one‟s affairs as 
to take advantage of provisions in the tax law. In this way the taxpayer pays less tax than he would have 
paid under the relevant tax laws. Tax avoidance is therefore legal.  

Tax Administrative Machinery 

Federal Inland Revenue Service 

 This is a body established by section 1 of Company Income Tax Act 1990. The board is charged 
with the responsibility of tax assessment, audit and investigation, tax collection, computerization, litigation, 
management planning and research on tax matters etc. 

Joint Tax Board 

 This board consists of one officer from each state of the federation and one nominee of the Federal 
Public Service. The duty is to impose tax on companies and to advice government on tax matters. The 
body is also established by CITA in section 2. 

The Body of Appeal Commissioners 

 This body is established by section 53 of CITA. The body is made of not more than twelve persons 
who are not public officers. The body is to hear and determine appeals from any company which may be 
aggrieved by an assessment made on it and has failed to agree with the Board of Internal Revenue. The 
body may confirm, reduce, increase or annul assessment complained of or make such order as they deem 
fit in any case brought before the board. While hearing any case, the body may take oral or documentary 
evidence. Appeal from this body goes to the Federal High Court. The body is now known as Tax Appeal 
Tribunal under the F R I S Act 2011. 

 

 

 

                                                                                                                                                                                           
20

 Section 17. 
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Taxes and Levies (Approved List for Collection)Act 1998 

 In order to clearly redefine the taxing powers of each tier of government and to lay to rest the 
raging controversy about allocation of taxing power in the Federation , the Federal Military Government 
enacted this law. 

 The Act did not only specify the taxing powers of each tier of government it also prohibits mounting 
of road blocks for collection of tax purposes and it declared illegal the use of tax consultants to collect tax 
on its behalf by any tier of government. The Act also limited the amount of taxes that can be levied in 
certain cases. 

 The court has declared illegal the mounting of road blocks to collect taxes or levies and the 
collection or levying of government as spelt out in the constitution and Taxes and Levies (Approved List for 
Collection) Act 1998. 21 

 The schedule to the Act lists the tax jurisdiction of each tier of government as follows: 

Taxes to the Collected by the Federal Government 

1. Companies income tax 
2. Withholding tax on companies residents of the Federal Capital Territory, Abuja and non-resident 

individuals. 
3. Petroleum profit tax 
4. Value Added Tax 
5. Education tax 
6. Capital gains tax on residents  of the Federal Capital Territory, Abuja bodies corporate and non-

resident individuals. 
7. Stamp duties on bodies corporate and residents of the Federal Capital Territory Abuja. 
8. Personal Income Tax in respect of 

a. Members of the armed forces of the Federation 
b. Members of the Nigeria Police Force 
c. Residents of the Federal Capital Territory, Abuja and  
d. Staff of the Ministry of Foreign Affairs and non-resident individuals. 

Taxes and Levies to be Collected by the State Government 

1. Personal income tax in respect of  
a. Pay-As-You-Earn(PAYE) and 
b. Direct taxation (self assessment) 

2. Withholding tax (individuals only) 
3. Capital gains tax (individual only) 
4. Stamp duties on instruments executed by individuals 
5. Pools betting and lotteries, gaming and casino taxes 
6. Road taxes 
7. Business premises registration fee in respect of  

a. Urban areas as defined by each state, maximum of  

                                                           
21

 Mobil Producing Nigeria Unlimited vs. Tai Local Government &  Amor 2004. ICLRN 102. 
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i. N10,000 for registration and 
ii. N5,000 per annum for renewal of registrations and 

b. Rural areas 
i. N2,000 for registration, and  
ii. N1,000 per annum for renewal of registration 

8. Development levy (individual only) not more than N100 per annum on all taxable individuals. 
9. Naming of street registration fees in the State Capital 
10. Right of Occupancy fees on lands owned by the State Government in urban areas of the state. 
11. Market taxes and levies where state Finance is involved 

Taxes and Levies to be Collected by the Local Government 

1. Shops and, Kiosks rates 
2. Tenement rates 
3. On and off liquor fees 
4. Slaughter slab fees 
5. Marriage, birth and death registration fees 
6. Naming of streets registration fee, excluding any street in the  State Capital 
7. Right of Occupancy fees on lands in rural areas, excluding those collectable by the Federal and 

State Governments. 
8. Market taxes and levies excluding any market where State Finance is involved. 
9. Motor Park levies 
10. Domestic animal license fees. 
11. Bicycle, truck, canoe, wheelbarrow and cart fees, other than a mechanically propelled truck. 
12. Cattle tax payable by cattle farmers only 
13. Merriment and road closure levy. 
14. Radio and television license fees (other than radio and television transmitter). 
15. Vehicle radio license fees (to be imposed by the local government of the State in which the car is 

registered) 
16. Wrong parking charges 
17. Public convenience, sewage and refuse disposal fees 
18. Customary burial ground permit fees 
19. Religious places establishment permit fees 
20. Signboard and advertisement permit fees. 

Value Added Tax Act 1993 

 The Value Added Tax Act was promulgated in 1993 the Act was enacted in order to broaden the 
scope and volume of internally generated revenue other than from oil. The Act imposed a 5% tax on 
consumption of goods and services. The Value Added Tax also replaced Sales Tax law enacted by various 
states in Nigeria. It is a tax on consumption of goods and services,. 

Customs and Excise Duties 

 This is another form of tax/revenue levied by the government on all exports, imports and goods 
manufactured in Nigeria. This is regulated by the Customs and Exercise Management Act 1958 which was 
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amended by Customs and Excise Special Penal and etc Act Cap 86 Vol. 5 Laws of Federation of Nigeria 
1990 and Customs , Excise, Tariff etc Consolidation Act Cap 2 Laws of Federation of Nigeria 1990. 

 Since no nation has all the resources needed in order to be self sustaining, there is always the 
natural tendency to be socially and economically interdependent, international trade relations resulting from  
importation and exportation bring about the emergence of customs and excise duties. 

Customs/Customs Duties 

 Customs has to do with importation and exportation of goods. And the revenue collected by the 
government on such goods, if dutiable, is customs duties. 

Excise/Excise Duties 

Excise is the local manufacture of goods within the country whereas the revenue collected by the 
government on such excisable goods constitutes excise duties. 

 In Nigeria, like in many other countries the customs service is charged with the responsibility of 
collecting customs and excise duties, fees and other charges . The service in addition to its responsibilities, 
collect other charges that are paid to the government for other agencies apart from duty paid on imported 
goods .These are: 

I. 7% Port Levy for Nigeria Port Authority 
II. 5% Value Added Tax for the Federal Board of Inland Revenue. 
III. 5% Sugar Levy for Protection of Local Manufactures of Sugar. 
IV. 2% Levy for National Automatic Commission 
V. 1% F.O.B Being Import Administration Charges for CISS (Comprehensive Import Supervision 

Scheme). 
VI. 1% of FOB being Export Administration Charges. 

There is no duty on export except 2% charge as NESS levy (NESS is Nigeria Export Supervision Scheme). 

 Customs and Excised duties no doubt formed a huge percentage of Nigeria revenue in addition to 
oil revenue which constitute more than 70% of government revenue. Customs and excise duties are part of 
revenue or tax that government relies in order to implement its budget annually.  

Education Tax Act No. 7 of 1993 

 This Act charges 2% on profit of a company operating in Nigeria. The profit of a company covered 
by the Act is assessable in accordance with CITA and PPTA as the ease may be depending on the nature 
of the company.. 

 The Act established Education Trust fund to keep the account of the Tax. An executive secretary 
was appointed to oversee and run the affairs of the fund. 

 It is an offence for any company to contravene this Act by not paying the tax or under paying the 
tax by reason of filling wrong returns, such company shall be liable to pay N10,000.00 at the first instance 
and N20,000.00 on subsequent default. This Act is enacted in order generate revenue for supporting 
educational programme of government. The trust fund known as Educational Trust Fund has been carrying 
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out educational development projects like building and equipping of libraries in universities, colleges of 
Education and polytechnics, lecture theatre, internet centers etc. 

Stamp Duties Act Cap S8 of Laws of the Federation 2004 

 This Act provides for Tax to be collected on instruments in Nigeria instrumental defined in sections 
2 of the Act as every written document. 

 Every created instrument must be stamped with an adhesive stamp. 

 Stamp- means a stamp impressed by means of a die as an adhesive stamp for denoting any duty 
or fee. 

 The Act specifies the types of instruments chargeable to stamp duty as:- 

- Any instrument executed between a company and individual or between group 
- Any instrument relating to conveyance, sale, leases, assignment and transfer of land, marketable 

securities, gift of land intervivos, any agreement, bill of lading, Bill of sale, charter party, Bill of 
exchange, promissory note, foreign bills and notes, instrument of apprenticeship, appraisement or 
appraiser of real or personal property or estate, hire purchase agreement, mortgage deeds, deed 
of release, charges, policies of insurance, receipts, share warrants, stock certificate to share 
warrants etc. 

The Act makes it an offence for anyone to violate the law by not stamping the instrument. An unstamped 
document may not be admissible in evidence in court. 

Tax Consultancy in Nigeria 

 This is a new phenomenon in tax administration in Nigeria. The low returns from tax by various 
states in Nigeria necessitate the use of Accountants and Tax experts as tax consultants in order to 
complement the efforts of State Inland Revenue Services. The concept known as Accelerated Revenue 
Generation Programme was introduced by Otunba Olusola Adekanola in Niger State of Nigeria in 1994 and 
this was later extended to other states of the federation as a result of the significant success of the 
programme in all the states where the service of this consultant was engaged.22 The programme was also 
introduced into the toll gate collection, collection of import duties at the ports etc. However, because of the 
outcry of FIRS and SIRS  against the program Decree No 21 of 1998 tagged Taxes and Levies (Approved 
list for collection) Decree (now Act) was promulgated and this Act made the use of tax consultants to collect 
tax by any tier of government or agency of government illegal. In spite of the prohibition of the use of 
consultant to collect tax, both the Federal Government and its agencies including state and local 
government are still patronizing these tax consultants because of their efficiency. It is our view that section 
2 that prohibits  the use of tax consultants should be repealed in line with modern economic reality as the 
need to beef up internally generated revenue as  alternative to oil revenue is imperative. 

                                                           
22

 Ibrahim A.W.A, The Privatisation of Tax Administration, Tax Practice Series, No. 13, 2002, A Publication of Chartered Institute 

of Taxation in Nigeria. See also Ibrahim A.W.A, The Achievements and Criticisms of ARGP, The Nigerian Accountant April/June 
1997, Vol. 30, No.2 pp 16-18 
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CHAPTER FIFTEEN 

NIGERIAN LEGAL SYSTEM 

Nigerian Legal System 

 A proper understanding of Nigerian Business Law will entail a brief study of the Nigerian legal 
system. Such knowledge would enable the student or reader to understand the meaning of law, sources of 
Nigerian Law, differences between several law structure and hierarchy of courts in Nigeria, jurisdictions of 
courts personnel of courts and some legal terminologies. 

Meaning of Law 

 There is no universally accepted definition of law; this is because each definition is premised on the 
particular school the proponent belongs to. 

According to Elias; 1 

The law of a given community is the body of rules which are recognized as obligatory by its members… 

law could also be defined as; 

Rules (whether statutory or customary) that must be obeyed and a failure to obey such rules would attract 
some punishments. Punishment in this sense may be jail term, death sentence, fine, monetary 
compensation for damages, or restrictions2etc. 

1.1 FUNCTIONS OF LAW 

Law as a controller, protector and regulator perform the following functions in the society; 

a. Maintenance of peace and order through public order laws.  
b. Regulation of relationship between citizens by recourse to law of contract, law of torts, labour law, 

company law, family law etc. 
c. Enables citizens assert and claim their fundamental rights e.g. right to life, and freedom of 

association, freedom of expression and of the press. 3 
d. Sustenance of the country‟s sovereignty through such law‟s as law of treason 4 and sedition. 

Classification of Law 

Law could be classified as follows; 

a. Criminal and civil law 
b. Public and International Law 
c. Substantive and procedural law 
d. Municipal and Public law 

                                                           
1
 Elias T.O.S. The Nature of African Customary Law. (Manchester University Press f1956). 

2
 Definition is that of the author 

3
 S. 39 Nigerian Constitution 1999. See Lawal vs. Executive Governor Kwara State (2006) Vol. 5 WRN  P. 132 CA. 

4
 Boro vs. Republic (1966) 1 All NLR (1967) NMLR. 
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Criminal Law: is the law which categories certain types of wrong doings as crime against the state, e.g. 
stealing. A breach of such law would attract punishment e.g. jail term. 

Civil Law:  is concerned with rights and duties of individuals towards each other. Such rights and 
obligations may arise through such laws as the law of contract, law of torts, family law. The remedies for 
breach of civil wrong is monetary compensation, restitution or specific performance. 

Public Law: Is the law which regulates relationship between organs of government, individuals and the 
state. Public law consist of such law as law of Evidence, Administrative Law, Criminal Law and 
Constitutional Law. 

Private Law: Civil law is sometimes referred to as private law. Private Law includes law of trust, law of 
torts, law of contract and family law. 

Property Law: Consist of Company law, partnership law and property law. 

Municipal Law: Is the law that is applicable within a country e.g. The Nigerian Constitution or Customary 
Law. 

Public International Law: Public International Law is that body of rules of law which govern the 
relationship between states. The United Nations Organization (UNO) and African Union(AU) Charters. 

Substantive Law: Substantive law relates to the law of contract law of torts, rights and liabilities of person. 

Adjectival Law:  These consist of rules which regulate the law in which these rights and liabilities are 
defended and enforced in proceedings before the courts. Adjectival law is in turn divided into the law of 
evidence and procedure. 

Law of Evidence: The law of evidence relate to proof of facts in the court. 

 Law of Procedure: The law of procedure regulates the steps which must be taken by parties in litigation. It 
relates to how the parties to a suit can bring the documents to the notice of the opponent, the various steps 
to be taken before trial, how the trial is to be conducted, how judgment is en forced, how, appeal is made to 
a higher court, etc 

1.2 Sources of Nigerian Law 

The sources of Nigerian Law are as follows: 

a. Customary Laws Customary law is the indigenous law of the people based on their custom. It is 
unwritten and varies from one community to the other. In Ohai vs. Akpoemonye 5 the supreme 
Court defined Customary law as; Any system of law not being the Common Law and not being a 
law enacted by any competent legislature in Nigeria but which is enforceable and binding within 
Nigeria as between the parties subject to it. 

b. Nigerian Legislation: Consist of Statutes enacted by the Colonial Government on behalf of 
Nigerian and those enacted by such legislative arms of government in Nigeria which include the 

                                                           
5
 (1999) 1 NWLR (pt. 588)P. 521 SC. 
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National Assembly, State Assembly and Local Governments. They also include subsidiary 
legislations, rules and orders. Nigerian Legislation consists of : 
a. Ordinances: These are laws made by the British Colonial Administration before 1954, the year 

Nigeria became a Federation. 
b. Acts: These are laws enacted by the National Assembly during civilian administration. 
c. Law: Law in a narrower sense means any enactment by the legislature of a state or Regional 

Assembly during civilian administration. 
d. Decrees: Decrees are laws promulgated by the center government under a Military Regime. 
e. Edicts: Are laws enacted by a state government under Military Regime. 
f. Bye Laws: Are laws enacted by Local Government. 
g. Case Laws: These are unusual laws made by the courts as courts are not supposed to make 

laws. 

Received English Laws 

 Received English Laws are those laws received into the Nigerian Legal system either as a result of 
direct legislation by the British Colonial Administration or through various Reception Laws. They include: 

a. The Common Law: The Doctrine of Equity came into existence as a result of the inadequacies of 
the common law. Equity simply means fairness. Equity is intended to feel the gaps in the common 
law, to case the hardship of the Common Law. E.g. Under the Common Law there were very few 
writs thus making it impossible for litigants to bring up their actions. Equity created more writs. 

b. Doctrine of Equity: A statute is a law in a written form. Some English statutes also form part of 
our laws. Such statutes must be of general application in England to be accepted as part of 
Nigerian Law. A limiting date is however, set for their application in Nigerian. The limiting date is 1st 
January 1990. It means that any English Statute enacted after this date is not part of Nigerian law. 

c. Statute of General Application: 
1.3 Courts in Nigeria, Their Hierarchy, Composition and Jurisprudence 

 Under this heading, the author will only concern himself with courts of superior jurisdiction. 
Superior Courts or Courts of Records are those courts created by the Nigerian Constitution. The courts 
their hierarchy and jurisdictions are listed and discussed below. 

Supreme Court 

 The Supreme Court is the highest court in Nigeria. It is created by virtue of Section 230 of the 
Nigerian Constitution. 1999. 

Composition 

 It is composed of the Chief Justice of Nigeria and such number of Justices of the Supreme Court, 
not exceeding twenty one. The court is constituted by at least five justices of the Supreme Court. 

Jurisdiction 

 The Supreme Court has jurisdiction to the exclusion of any other court of law in Nigeria. To hear 
and determine appeals from the Court of Appeal. It also has original jurisdiction in any dispute before the 
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federation and a state or between states. 6 The judgment of the Supreme Court is binding on all other 
courts in Nigeria. 

Court of Appeal 

 The Court of Appeal is established by the provisions of section 237 of the Constitution of Nigeria, 
1999. It is next in hierarchy to the Supreme Court. The Judgment of the Court of Appeal is binding on all 
other courts below it. 

Composition 

 The court is composed of the president of the Court of Appeal and not less than forty-nine Justices. 
At least three shall be learned in Islamic personal law and another three learned in customary law. The 
Court of Appeal is constituted into Divisions made up of some states. 

Jurisdiction  

 The court has both original and appellate jurisdiction. In its appellate jurisdiction, it takes appeal 
from the Federal High Court, the High Court of the Federal Capital Territory Abuja, High Court of a State, 
Sharia Court of Appeal and Customary Court of Appeal. Appeal from Court of Appeal goes to the Supreme 
Court. The Court of Appeal has original jurisdiction in election matters including election into the offices of 
the president. 7 And the Vice President 8 

Federal High Court  

 The Federal High Court is established by the provisions of section 249 of the Constitution Nigeria, 
1999. 

Composition 

 The court is composed of a Chief Judge and such number of Judges of the Federal High Court as 
may be prescribed by an Act of the National Assembly. The Court is made up of several Divisions. 

Jurisdictions 

 The Court is a court of original jurisdiction in such Federal matters as citizenship, bankruptcy 
aviation, arms and ammunition,9Foreign Affairs etc. Appeal goes from the court to Court of Appeal then to 
the Supreme Court. 

Sharia  Court of Appeal 

 The Court is established by virtue of section 27 of the Constitution of Nigeria, 1999. 

                                                           
6
 AG Abia State vs. AG Federation and Ors. (2001) FWLR (pt. 64) p. 202. Section 232(1) , 1999 Constitution. See also 

the Supreme Court (additional original jurisdiction) Act, 2002 enacted by the National Assembly by virtue of 
section 232 (2) 1999 Constitution which have further enlarged the original jurisdiction of the Supreme Court. 
7
 Buhari vs. Obasanjo (2003) 47 WRN 44. (2003) 17 NWLR (pt. 850) 557, See also A.G. Bendel State vs. AG 

Federation (1981) 12 NSCC 314. 
8
 AG Bendel State vs. AG Federatiion and Ors. (2006) 23 WRN p. 1 

9
 Bronik Motors Ltd vs. Wema Bank (1983) 3 SC 158. 
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Composition  

 The Court is composed of a Grand Khadi of the Sharia court of Appeal and such Khadis of the 
Sharia Court of Appeal as may be prescribed by the House of Assembly of a State. 

Jurisdiction 

 The Court is an Appellate and Supervisory court over civil and matters relating to Islamic personal 
law. Appeals goes from the court to the Court of Appeal. The Court is usually established at the states level 
and it is constituted by three Khadis of the Court. 

Customary Court of Appeal 

 The Court is composed of a President of Customary Court of Appeal of a state and such number of 
Judges of the Customary Court of Appeal as may be prescribed by the House of Assembly of the State. 

Composition  

 The court is composed of a President of Customary Court of Appeal of a state and such number of 
judges of the Customary Court of Appeal as may be prescribed by the House of Assembly of the state. 

Jurisdiction  

 The Court has appellate and supervisory jurisdiction over matters relating to question of customary 
law. The court is constituted by at least three judges of the court and appeals go from the court to the Court 
of Appeal 

High Court of a State 

The High Court of a state is established by the provisions of section 270 of the Constitution of 
Nigeria, 1999. 

Composition  

The court is composed of a Chief Judge of a State and such number of Judges of the High Court 
as may be prescribed by a by a law of the House of Assembly of the State. 

Jurisdiction  

 The court has jurisdiction over civil proceedings with respect to a legal right, power, duty, liability 
and obligations, etc. It has both civil and criminal jurisdiction and it is an appellate and a court of original 
jurisdiction. Appeal goes to the Court of Appeal from this Court. The Court entertains appeal from the 
Magistrate Courts. 

Election Tribunals 

 These courts are set up by the provision of Section 285 of election Constitution, 1999 to try election 
matters in respect of election into the National Assembly, Governorship elections10 and Deputy Governors 
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elections and membership of any legislative house. 11 Appeals go to the Court of Appeal which is the last 
court to hear election matters as appeal over election matters in respect of the offices listed above do not 
go to the Supreme Court.  

Some Legal Terms  

Plaintiff: A plaintiff is a person who complains or sues another in a civil action. 

Defendant: A defendant is a person against who a court action is instituted for civil remedy or an accused 
in a criminal case. 

Respondent: a respondent is a party who is contending against an appeal. 

Appellant: An appellant is a person who takes an appeal from one court or jurisdiction to another  

Attorney General: He is the Head of and Chief Law Officer of the Ministry of Justice. He institutes action 
on behalf of government 

Charge: In Criminal Law, it is the specific crime that the defendant is accused of committing. 

Writ: It is a common Law procedure under which plaintiff commences‟ actions in court. The writ will show 
clearly the names of the plaintiff and the defendants. It will also show the charge against the defendant .  

Barrister: A Barrister is a person who is learned in law and who has exclusive right of audience in court. 

Accused: An Accused is a defendant in a criminal case 

Court Bailiff: A court bailiff is an officer of court charged with the responsibility of serving or executing writs 
or processes in a suit. 

Court Sheriff:  A court sheriff is an officer of court whose duties are service of court processes, 
summoning parties, executing judgments and conducting court sales. 

Order of Certiorari:  An order of certiorari12 is an order issued by a higher court to a lower court at the 
instance of an aggrieved party to a suit to enable the higher court to review the records of the lower court 
for the purpose of quashing the lower court‟s decision in case there was any irregularity. 

Orders of Habeas Corpus:  Is a remedy available to a detainee in the High Court seeking for his release 
for wrongful deprivation of his personal liberty. 13 

Order of Mandamus: An order of Mandamus14 is an order of Court at the instance of an aggrieved person 
directing a public officer to perform his official duties when he failed, refused or neglected to do. 
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 Justice Party vs. INEC (2006) Vol. 19 WRN 39. 
12

 Nwaoboshi vs. Military Governor Delta State (2006) WRN (Vol. 9) P. 163. See also Sotayo vs. Manuwa (2006) 
WRN P. 98. 
13

 Agbaje vs. Commissioner of Police (1969) 1NMLR 176 CA 
14

 Shitta Bey vs. Federal Public Service Commissioner (1981) 1 SC p. 40. 
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Order of Prohibition:  An order of Prohibition 15 of a court is an order available to an applicant to prevent 
the performance or continuance of administrative action which is likely to affect the rights of the applicant 
adversely where the administrative tribunal has not yet reached a decision  

Order of Injunction: An Order of Injunction16 is a court order prohibiting someone from doing some 
specified act or commanding someone to undo some wrong or injury. 

Counsel:  It could mean a legal practitioner who gives legal advice. 
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 Owolabi  & Ors. Vs. Permanent Secretary Ministry of Education Suit No. LK/L/69 of 6
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 May 1969. 
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 Nwosu vs. M.H.U.D. (2006) vol. 5 WRN 158 C.A. 
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CHAPTER SIXTEEN 

ALTERNATIVE DISPUTE RESOLUTION 

 ADR is defined as a procedure for settling a dispute by means other than litigation. 

 Alternative Dispute Resolution (ADR) as practiced globally and by extension Nigeria is divided into 
arbitral and non arbitral methods or what others called adjudicatory and non adjudicatory processes. The 
scope of this chapter covers both arbitral or adjudicatory and non arbitral or non adjudicatory processes. 
We shall first discuss arbitration. 

Arbitration   

 Arbitration is the only known arbitral or adjudicatory process in the sense that in arbitration, 
evidence is taken from parties to the dispute and an award is made or a judgment entered  in favor of one 
party whose claim is sustained by admissible evidence. This is akin to the procedure in national or state 
courts but it differs significantly from litigation because arbitration, arguably, could be said to be the first 
step towards privatization of justice, in that as an alternative to resolution through national or state courts, 
the parties have greater control over the appointment of arbitrators, language of the arbitration, place of 
arbitration and the principles to be applied to issues under consideration whereas in litigation through 
national or state courts, the courts are public institutions funded by the government. Appointment of court 
officials is also done by the government and the government provides the court rooms and other facilities.  
On the choice of arbitration by parties, which is common place in ADR,  Sawyer P. observed in the  
Bahamas Court of Appeal in Maycock vs. Attorney General, a person in a democracy, like the Bahamas 
has no legal or constitutional right to choose his judge. This fact is true of all democracies in the world 
today. The doctrine of judicial precedent is always enforced in courts but that is lacking in ADR. 

What is Arbitration?  

 Arbitration is the submission of a dispute to one or more impartial persons for a final and binding 
decision, known as an “Award”. Awards are in writing and are generally final and binding on the parties in 
each case. In Nigeria today, the statutory framework for the conduct of domestic arbitration proceedings is 
to be found in the Arbitration and Conciliation Act, Cap. A18 Laws of the Federation of Nigeria 2004, which 
provides adequate safeguards in protecting the interest of the parties and also in ensuring smooth conduct 
of the proceedings. 

 Section 3(1) of Lagos Multi-Door Court (LMDC) Law, 2007 also provides that one of the objective 
of the LMDC is to apply arbitration in the resolution of such dispute as may from time to time be referred to 
it  

Why do people choose to arbitrate their dispute? 

 Arbitration is generally cheaper, faster, and more informal than litigation. Unlike litigation, the 
parties have far greater control in the items of choosing the judge and to determine when, where and how 
the matter be decided. The parties also may agree to the specific rules under which the case will be heard 
and the type of evidence that will be accepted. For example, the parties can agree to allow evidence that 
might not be admissible in a court without having to incur extra-ordinary expenses. The finality of arbitration 
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also endears parties to its processes. Once a decision has been reached there is no appeal. An arbitrator‟s 
award and opinion can only be set aside or vacated for very specific statutory reasons. 

What is an arbitration agreement? 

 It is a written contract in which two or more parties agree to use an arbitrator, instead of the court, 
to decide certain dispute. Though the arbitration agreement is ordinarily a clause in a larger contract. It may 
be drawn up separately, the dispute may be about the performance of a specific contract, a claim of unfair 
or illegal treatment in the work place, a faulty product, or just about anything else. 

Who decides whether there is an arbitration agreement? 

 Courts decide whether a parties have an agreement to arbitrate, unless the arbitration agreement 
specifically says that question about arbitrability of the dispute are to be decided by an arbitrator.  

What is a pre-dispute arbitration agreement? 

 Parties frequently decide when they are writing their contract (and long before any dispute arises) 
that should any dispute relating to the contract developed in the future, they   will have them decided by an 
arbitrator. This decision to arbitrate future dispute is an “arbitration clause” in the agreement. If a dispute 
arises the parties cannot go to court in lieu of arbitration, they must arbitrate their dispute.  

What is a post dispute arbitration agreement? 

 People who have a current dispute may decide that instead of going to court and proceeding with 
their civil law suit, they want to settle it by arbitration. Or people who have gone to court may decide that 
they want to arbitrate their dispute. In either case, the parties to the dispute sign a written arbitration 
agreement that says they will arbitrate the specific existing dispute. 

Am I bound by an arbitration clause included in pre-printed contract, such as for a new car 
insurance coverage? 

 Yes, it is not necessary that the arbitration clause be specifically negotiated, if it is part of the 
contract you agreed to, it is binding. It in fact, arbitration clause are now standard in many types of 
agreement including some type of insurance, employment contract, construction contract etc. 

What if I have an arbitration agreement and the other side told me he does not want to arbitrate? 

 Where a party to an arbitration agreement brings a lawsuit in lieu of arbitration proceedings, if the 
other party demonstrate that there is an arbitration agreement that covers the subject matter of the lawsuit, 
the court will stay the proceedings and order the parties to proceed to arbitrate. If the parties sign an 
agreement providing for arbitration, one side cannot unilaterally resort to litigation without the consent of the 
other. The Arbitration and Conciliation Act provides an opportunity for arbitral proceedings to continue once 
a demand notice is dully served by one party on the other. 

THE LAGOS MULTI-DOOR COURTH OUSE (LMDC) 

 The LMDC is a court – connected Alternative Dispute Resolution Centre that offers a variety of 
Alternative dispute Resolution (ADR) processes. The Mission of the LMDC is to supplement litigation as the 
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available resources for justice by the provision of enhanced, timely, cost effective and user friendly access 
to justice. The Multi-Door refers to the various options available at the LMDC including mediation, 
Arbitration, Early Natural Evaluation and Hybrid Processes. 

The LMDC Law 

 The LMDC law was promulgated in 2007 to create a legal framework for the operations of the 
LMDC and to create the proper environment for the fulfilment of its overriding objectives; the distinguishing 
court connected feature of the LMDC makes it a vital part of the judiciary of Lagos State. In order to give 
maximum effect to its overriding objectives, the functions and roles of key justice sector stakeholders have 
been incorporated into the provisions of the law. These include: 

The Role of the Court 

 The role of the court is spelt out in section 16 of the law. This provision specifies amongst others 
that it shall be the responsibility of the judges of the High Court of Justice, Lagos State, to control and 
manage effectively proceedings in Court and issue orders which would encourage the adoption of ADR 
methods in dispute resolution including the mandatory referral of parties to explore settlement at the LMDC 
whenever one of the parties of an action in court is willing to do so. 

The Role of the ADR Judge 

Under Section 15 of the LMDC Law of the ADR judge is empowered to require the attendance of 
the defaulting party before him to explain the reasons for their neglect or refusal of the defaulting party 
before him to explain the reasons for their neglect or refusal to submit to ADR. Thereafter he may make 
directives or give orders as he may deem fit in the circumstances towards giving effect to the overriding 
objectives of the LMDC. 

The Role of Parties 

 By section 15 of the LMDC Law, disputing parties have a responsibility to the LMDC and the ADR 
process and are to cooperate with officers of the LMDC in the administration of their dispute. They are to 
consider seriously the adoption of ADR procedure for resolving their claims or issues when encouraged to 
do so by the court, their counsel or the LMDC. 

The Role of the Counsel 

 Furthermore, the law states that the responsibility of counsel regarding ADR is to the court, the 
LMDC and the legal profession. By section 17(3) (a) counsel is required to give due consideration and 
support to suggestions orders and directions from the court for an amicable settlement of ongoing matters 
to the LMDC. 

Enforcement 

 At the LMDC settlement are enforceable. Section 19 of the LMDC Law provides that upon the 
completion of an ADR proceedings, settlement agreement which are dully signed by the parties shall be 
enforceable as a contract between the parties and when such agreement are further endorsed by an ADR, 
judge, it shall be deemed to be enforceable as a judgment of the High Court of Lagos State. Order 39, Rule 
(4(3) of the High Court of Lagos State (Civil Procedure Rules 2004 also  states that an award made by an 
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arbitrator of a decision reached at the Multi Courthouse may by leave of a judge  be enforced in the same 
manner as a judgment or order of court.  

 The non adjudicatory or non arbitral alternative dispute resolution processes are: 

1) Conciliation  
2) Mediation 
3) Negotiation 
4) Renegotiation 
5) Expert determination 
6) Certification 
7) Mini-trial 
8) Rent judge 
9) Early neutral evaluation (ENE) 
10) Mediation Arbitration (Med. Arb) 11 Summary Jury Trial, 12 Settlement Week, 13 Ombudsman 
14) Neutral case evaluation 
15) Novel media which has its origin in Nigeria 

We shall define each of these processes now;  

Conciliation is described as a settlement of a dispute in an agreeable manner. It is a process in which a 
neutral person meets with the parties to a dispute and explores how the dispute might be resolved, 
especially by a relatively unstructured method of dispute resolution in which a third party facilitates 
communication between parties in an attempt to help them settle their differences. Some jurisdiction such 
as California have family conciliation courts to help resolve problems within the family1 

Mediation is a method of non binding dispute resolution involving a neutral third party who tries to help the 
disputing parties reach mutual agreeable solution. 

 From legal literature, conciliation and meditation have generated a lot of controversies; one school 
of thought believes that two the words mean the same thing and that they could be used interchangeably. 
The other school asserted that they are distinguishable. This school contends that conciliation uses a third 
party to iron out the differences between the disputing parties and arrived at an amicable solution. But in 
mediation the third party plays an evaluative role by expressing his opinion whereas in conciliation, the role 
of the third party is a facilitative one. He does not advice parties about his own opinion and a game played 
with so little reserved by those taken up with it that they will sacrifice their own ultimate interest in order to 
win it. 2 Garner opined that the distinction between mediation and conciliation is widely debated among 
those interested in ADR, arbitration and international diplomacy.3  Some suggest that conciliation is a non 
binding arbitration whereas mediation is merely assisted negotiation. Others put it this way; conciliation 
involves a third party trying to bring together disputing parties to help them reconcile their differences.  4 
Whereas mediation goes further by allowing the third party to suggest terms on which the dispute might be 
resolved. Still others reject this attempt at differentiation and contend that there is no consensus about what 
the two would be convenient those who agree that usage indicates a broad synonym are most accurate. In 

                                                           
1
 Bryan A. Garner, A Dictionary of Modern Legal Usage 554, 2

nd
 Edition, 1995 

2
 Ibid 

3
 Ibid 

4
 Ibid 
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our opinion however, conciliation is a facilitative process while negotiation goes further than facilitation to 
suggest terms and expression of helpful opinions in resolving the dispute. 

Renegotiation comes into play when a contract is already in existence. It is a mode used to modify the 
terms of an existing agreement, either at periodic intervals or if certain stated events occur. Re-negotiation 
involves adjusting and balancing of the contract terms so that neither party remains at disadvantage by 
initial terms. For a meaningful renegotiation to be undertaken, it is important to provide for a renegotiation 
clause in the original contract that is precisely defined in such a way that events that could trigger 
renegotiation are exhaustively enumerated. It is when negotiation and renegotiation fails that resort is had 
to other modes of dispute resolution within ADR processes or outside them5 

Expert Determination: an expert is a person who through education or experience has developed a skill or 
knowledge in a particular subject, so that he or she may form an opinion that will assist the fact finder. 
Sometimes, a contract provides that any dispute arising from the transaction shall be resolved by a person 
acting as an expert and not an arbitrator. Such a person is not an arbitrator and is not subject to Arbitration 
and Conciliation Act or any other arbitration rules or regulations. He is under no obligation to hear evidence 
or argument although he may if he wishes. He is entitled to rely solely on expertise and any investigation he 
may carry out on his own. Where some price or value is to be determined, an expert can best produce the 
result cheaply and quickly. 

Negotiation is described as a consensual bargaining process in which the parties attempt to reach 
agreement on a disputed or potentially disputed matter. Negotiation usually involves complete autonomy for 
the parties involved without the intervention of third parties. According to Fuller, “negotiation, we may say, 
ought strictly to be viewed as a means to an end. It is the road the parties must travel to arrive at their goal 
of mutually satisfactory settlement. But, like other means, negotiation is easily converted into an end in 
itself; it readily becomes a game played for its own sake6  

Valuation is described as the process of determining the value of a thing or entity or the estimated worth of 
a thing or entity. 7 

Often, experts in various fields are invited to carry out a task of valuation for the benefit of parties to 
a transaction. A common example is where a rent review clause in a lease provides that a new rent should 
be fixed by a qualified valuer or surveyor, so where the articles of association of a private company 
provides that the company‟s auditor shall determine the price at which shares are to be sold when an 
existing shareholder decides to sell his shares to the directors. 

Certification: building contracts usually provide that some acts should be done to the satisfaction of a third 
party who is required to issue a certificate as evidence of such satisfaction. For example a contract may 
provide that a third party, such as an architect, has to indicate his satisfaction with a party‟s performance of 
a contract before that party‟s right to payment arises. If the certifier is employed by both parties- he is an 
arbitrator but if the certifier is employed by one of them, he is not an arbitrator but the process is 
certification. 
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 Bryan A Garner op cit., Mark Kantor Valuation for Arbitration vol. 75 No. 1, 2009, p. 135 
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Mini-Trial: mini-trial is a form of evaluation mediation which as a non building ADR process assists the 

parties to a dispute to gain a better understanding of the issues in dispute, thereby enabling them to enter 

into settlement negotiations on a more informal basis. Mini-trial usually takes the form of a short 

presentation of the issues by the respective in-house lawyers of the parties who now sit together on the 

opposite side of the table facing disputants, or in the case of corporations, their chief executive decision 

makers. 8 The disputants literally become the jury assisted by a neutral expert who may be a former judge 

or some other person with authority in the field of the dispute selected as neutral adviser to elucidate any 

problem which may arise during presentation. The executives then retire and try to negotiate a settlement. 

This enables them to review the dispute in a better perspective and helps them to settle in a more 

dispassionate manner. Here again, the neutral as in mediation, can have a significant role by acting as a 

facilitator of the parties‟ negotiation. 

 Med-ARB: in Med-Arb which is an abbreviation for “mediation arbitration” attempt is first made to 

resolve a dispute by agreement through mediation, and if that fails, then it proceeds to a binding arbitration 

, the advantage of this is that if  settlement cannot be reached, the initial mediator can now be appointed 

the arbitrator entrusted with the duty of making a binding determination, especially if during the course of 

the mediation, a relationship of trust has developed between the mediator and the disputants. 9 

 In Med-Arb process, the decision to go to arbitration if mediation is unsuccessful is one to which 
the parties commit themselves in advance before the process commences. In this regard, it has been said 
that this offers the advantages, real or perceived, the first is that the process will produce a resolution, one 
way or another, secondly that parties may perhaps try harder to be reasonable and to resolve the matter 
during the mediation phase; and thirdly that if adjudication is required, there will be no loss of time or cost in 
having to re acquaint a new neutral with the facts of the case and the issues between the parties. 

Early Neutral Evaluation: early neutral evaluation is generally used to assess the likely outcome of a legal 
action. This evaluation provides a quick method of obtaining a neutral advisory opinion, which may assist 
the parties in the negotiation. The evaluation word, Early Neutral Evaluation (ENE) is a non binding process 
designed to improve case planning and settlement processes by giving litigants an early advisory 
evaluation of the case. Like mediation, ENE is thought to be applicable to many types of civil cases 
including complex disputes. In ENE, a neutral evaluator usually a private attorney with expertise in the 
subject matter of the dispute holds a confidential session with the parties and counsel early in the litigation 
generally before much discovery has taken place to hear both sides of the case. The evaluator then helps 
the parties clarify issues and evidences, identifies strengths and weaknesses of the parties‟ position and 
gives the parties a binding assessment of the value or merits of the case. Depending on the role of the 
programme, the evaluator also may mediate settlement discussion or offer case management assistance 
such as developing a discovery plan. 10 

Summary Jury Trial: the summary trial is a non binding ADR process designed to promote settlement in 
trial ready cases. A judge presides over the trial where attorneys for each party present the case generally 
without calling witnesses but relying instead on submission of exhibits. After this abbreviation trial, the jury 
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deliberates and then delivers an advisory verdict. After receiving the jury‟s advisory verdict, the party may 
use it as a basis of subsequent negotiations or proceed to trial. A summary jury trial is typically used after 
discovery is complete. 11 

Settlement Week: in a typical settlement week, the court suspends a normal trial activity and aided by 
volunteer mediators, sends numerous trial ready cases to mediation sessions held at the court house. The 
mediation session may last several hours with additional sessions held as needed cases unresolved during 
settlement week‟s return to the court‟s docket for further pre-trial or proceedings as needed. 12 

 Cases Evaluation (Michigan Mediation): cases evaluation provides litigations in trial ready cases 
with a written, non binding assessment to the case value. A panel of three attorneys makes the assessment 
after a short hearing. If all parties accept the trial panel‟s assessment, the case proceeds to trial. This 
arbitration like process has been referred to as “Michigan mediation” because it was created by the 
Michigan state courts and subsequently used by the Federal court in Michigan as well. 13 

Ombudsman: the ombudsman is an official appointed by the government to investigate and report on 
complaints made by citizens against public authorities. The parties are obliged to attempt resolutions 
seriously before passing on the dispute to the ombudsman. Decisions are usually based upon written 
evidence, although there is an increasing trend towards meeting with the parties both jointly and 
individually.14 The ombudsman in Nigeria is the Public Complaints Commission which has functional 
branches in all the states of the federation. It is a creation of statutes in Nigeria and other states15. 

Novel Media:  the last but not the least is the novel media type of ADR which is indigenous to Nigeria. 
Novel media are local television  programmes like Gboromiro meaning “hear my plight”, of NTA channel 7 
Lagos, Mogbejomide – this is my complaint, a Lagos television channel 8 programme, Agborodun  
“sympathizer”, an NTA Ibadan programme or Olowogbogboro “the long arm that delivers”, an NTA 
Abeokuta  programme and so da bee? “Is it right”? a BCOS television programme of Ibadan. These 
programmes are either conducted in English or Yoruba and it is popular in all the states in South Western 
Nigeria. 

 Under these programmes, complaints are written to the co-ordinator of the programme in any of 
these television houses who will summon both complainant and defendant to come with their witnesses. 
When they appear, they state their cases and the panel will attempt to settle them. The settlement is a non 
binding one but because of the public ridicule that may follow non co-operation and compliance with the 
decision of the panel, most disputing parties abide by the outcome of the decision of the panel. This list is 
not exhaustive of the type of ADR available, there are others like Collaborative Divorce, Party Directed 
Mediation and Online Dispute Resolution. 
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CHAPTER SEVENTEEN 

NEGOTIABLE INSTRUMENTS 

Negotiable Instrument Definition 

 The Black‟s Law Dictionary1 defines negotiable instrument as: 

 A written and signed unconditional promise or order to pay a specified sum of money on demand 
or at a definite time payable to order or bearer 

 A negotiable instrument is a written financial and commercial document which can be negotiated 
from one person to another and serves as a means of exchange of credit, in substitute for cash.2 It is a 
chose in action like patents, trade-marks, shares or copyright and can be enforced by action in court. 

Characteristics of Negotiable Instruments 

a. They are transferable in two ways: 
i. By delivery and endorsement 
ii. By mere delivery. 

b. Delivery passes legal title to the transferee if made payable to bearer or by delivery and 
endorsement made payable to order without the need for memorandum. 

c. The transferee can sue on the instrument in his own name. 
d. A bona fide transferee for value takes the instrument free from defect such as fraud or 

misrepresentation. Etc. 
e. It is presumed that consideration was given for the instrument. 

Types of Negotiable Instruments 

The most common ones are 

i. Bill of exchange  
ii. Cheques 
iii. Promissory notes 

Other Categories 

i. Bearer Debentures  
ii. Dividend warrants 
iii. Travelers Cheque 
iv. Bearer Bonds 
v. Banker drafts. 

Quasi Negotiable Instruments 

i. Bill of lading 
ii. Dock Warrants 
iii. Railway Receipts 
iv. Warehouse Warrant 
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Non-Negotiable Instruments 

i. Postal Orders 
ii. Money Orders 
iii. Share Certificates 
iv. Letters of Credit 
v. I.O.U. 

Bill of Exchange  

The Law relating to bill of exchange is contained partly in the Bills of Exchange Act of 1882 (UK) 
and Bill of Exchange Act3 (Nigeria). 

Bill of Exchange Definition 

Section 3(1) of the Bill of Exchange Act defines a bill of exchange as: 

An unconditional order in writing, addressed by one person to another, signed by the person giving 
it, requiring the person to whom it is addressed to pay on demand or at a fixed or determinable future time 
a sum certain in money or to the order of a specified person, or to bearer. 

Section 3(1) of the same Act provides that: 

An instrument which does not comply with these conditions, or which orders any act to be done in 
addition to the payment of money, is not a bill of exchange. 

Elements of Bill of Exchange 

From the definition of bill of exchange, the following elements must be present before any 
instrument would be regarded as a Bill of Exchange. 

The elements are; 

An Unconditional Order 

 By an unconditional order is meant that the order to pay must not be payable on the happening of 
an event which ma occur or may not occur. The reason why a bill of exchange should not be subject to any 
condition is to make it possible for the bill to be transferred from one holder to another without any need to 
carry out investigation as to its validity or freedom from equity. 4 

In Writing  

 The instrument must be in writing. The writing ma either be in ink, pencil, and typwritting or printed. 
It could also be written in any language. 

Order 
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 The instrument must be made payable by an imperative order to pay. If the instruction is 
persuasive, discretional or subject to the happening of an event which may occur or may not occur, then 
such instrument is not a valid bill of exchange. 

Payable on Demand 

 A bill payable on demand is that: 

a. Which is expressed to be payable on demand or at sight or on presentation; or  
b. In which no time for payment is expressed where a bill is accepted or endorsed when it is overdue,  

it shall be deemed a bill payable  on demand. 5 
At a Fixed Determinable Future Time 

 A bill is payable at a determinable future time when it is made payable; 

a.  At a fixed period after date or sight; 
b. On or at a fixed period after the occurrence of a specified event which is certain to happen, though the 

time of happening may be uncertain. 
A bill that is made payable upon the death of A is valid as it is certain. That A must die one day 
although the actual dare of his death is uncertain. Where a bill is made payable after 30 days, such a 
bill is valid. But a bill that is payable upon a graduating with a first class degree is invalid as A may 
either not graduate or graduate with a lower class of degree. 

 However, where the bill is issued undated at a determinable future time, the holder could write a 
true date of issue or acceptance and the payment shall be subject to the three days of grace rule. A bill is 
valid whether it is post-dated, ante-dated or dated on a holiday. A bill with the words “on or before a give 
date will make the bill invalid. 6 

Certainty of Sum 

 The sum payable by a bill must be certain. By certainty, is meant that the um  

a. May be with interest 
b. May be stated installments  
c. May be stated installments, with a proviso that upon default in payment of  any installment, the 

whole shall become due; 
d. In accordance with an indicated rate of exchange or accordance to a rate of exchange to be 

ascertained. Where the sum payable is expressed in words and also in figures and there is a 
discrepancy between the two, the sum denoted by the words is the amount payable. 7 

Addressed by One Person to Another 

 The “drawer”, i.e. the “person” instructing that the bill should be paid must addressed the bill to the 
“drawee” i.e. the person who should make the payment. The order may be made to two or more drawees 
as joint drawees provided it is not addressed to them in the alternative or in succession to one another. The 
person as it is used here includes both artificial persons, i.e. incorporated bodies and natural persons. The 

                                                           
5
 BEA Act Cap. B. 8 Vol. 12 LFN 2004. 

6
  Williamson vs. Ryder (1962) 2 All E.R. 268. 

7
 Section 9 BEA 2004. 
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drawee must not b e a fictitious person or person without capacity like an infant. Where the person is 
fictitious or an infant, the holder of the instrument may decide to treat the instrument as a bill of exchange 
or a promissory note. 8 

Signed by the Person Giving it 

 The drawer must sign the bill. The signature could be initials, name, marks or even the seal  of an 
incorporated body. A bill is not validly signed if the signature is forged or paced on the bill without authority 
of the drawer. 9 

Payable to or the Order of a Specified Person or to Bearer 

 The payee must be named and must be indicated with reasonable certainty. A bill may be made 
payable to payee or his order. It may be made payable to two or more payee jointly or in the alternative to 
one of two or one or one of several payees or may also be payable to the holder of an office for the time 
being. The phrase pay cash does not indicate that it is payable to or to the order of a specified person or to 
bearer. However, where the phrase “pay self” is used it is a valid endorsement of an order of a specified 
person. Where a bill is made payable to a us person or a non-existing person, the bill is to be treated as a 
bearer bill, and a bearer bill is payable on delivery without the requirement of any further endorsement. 

Dating of Bill 

 A bill is not invalid by reason that it is ante-dated or post-dated or that it bears date on Sunday. 

Omission of Date in Bill Payable After Date 

 The Bills of Exchange Act provides that; 

 Where a bill expressed to be payable at a fixed period after date is issued undated or where the 
acceptance of a bill payable at a fixed period after sight is undated, any holder may insert therein a true 
date of issue or may insert and the bill shall be payable accordingly. 

 Provided that; 

a. Where the holder in good faith and by mistake inserts a wrong date, and  
b. In every case, where a wrong date is inserted, if the bill subsequently comes into the hands of a 

holder in due course, that bill shall operate and be payable as if the date so inserted had been the 
true date. 10 

Ante-Dating and Post Dating 

 The date on a bill shall prima facie be true ate of the drawing, acceptance or endorsement unless 
the contrary is proved. A bill is not invalid by reason only that it is ante-dated or post dated or that it bears 
date on a Sunday. 11 

Computation of Time 
                                                           
8
 Section 5 BEA 2004. 

9
 Goodman vs. Eban (1954) 1 Q.B. 500. 

10
 Section 12 BEA LFN 2004. 

11
 Section 13 BEA LFN 2004. 
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 Where a bill is not payable on demand, the day on which it falls due is determined as follows; 

a. Three days called days of grace, in every case where the bill itself does not otherwise provide 
added to the time of payment as fixed by the bill and the bill is due and payable on the last day of 
grace. 
However, where the last day of grace falls on Sunday, Christmas day or Good Friday or where the 
last day of grace is Sunday and the second day of grace is public holiday, the bill is due and 
payable on the succeeding business day. 

b. Where a bill payable at  a fixed period after date, after sight, or after the happening of a specified 
event, the time of payment is determined by excluding the day from which the time is to begin to 
run by including the day of payment. 

c. Where a bill is payable at a fixed period after sight, the time begins to run from the date of 
acceptance if the bill be accepted and from the date of noting or protest if the bill be noted or 
protested for non-acceptance or for non-delivery, 

d. The term „month‟ in a bill means calendar month. 
Parties to a Bill 

 The instrument above is drawn by Peter Paul, called the “Drawee”. The said Stephen who is now 
the drawee is instructed to pay John James called the payee: Here John James is the „Holder‟12 of the 
instrument since he is in possession of it for the time being. Stephen Samson will in the course of the 
transaction become the „Acceptor‟ by signing his usual signature across the face of the bill. John James 
(payee) is responsible for presenting the bill for acceptance to Stephen Samson (drawee) within a 
reasonable time before the bill is overdue. Presentation of the bill for payment shall be by Peter Paul to 
Stephen Samson the „drawee‟ on the date it falls due, that is one month after the date stated in this 
instrument, with the usual three days of grace. If the date falls on a non-working day, it is payable on the 
succeeding business day. 13 

Parties to a Bill their Duties, Rights and Liabilities 

The Drawer 

 The „drawer‟ of a bill is the person who creates a bill. He is the person who issues the bill and gives 
the order that the sum contained in the instrument be paid. The drawer must have capacity not be an infant 
nor a minor. The drawer could be an artificial person also. 

Liability of Drawer 

Section 55 of the Bills of Exchange Act, 14 provides that a drawer of a bill by drawing it; 

a. Engages that on due presentation, it shall be accepted and paid accordingly to its tenor, and that if 
it be dishonoured, he will compensate the holder or any endorser who is compelled to pay it 
provided that the requisite proceedings on dishonoured be duly taken. 

b. Is precluded from denying to a holder in due course, the existence of the payee and his then  
capacity to endorse. 
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 Section 2 BEA LFN 2004 
13

 Section 14 BEA LFN 2004. 
14

 Section 55 BEA LFN 2004. 
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The Drawee/Acceptor 

 The drawee who is also the acceptor of the bill is the person directed to pay the sum stipulated in 
an instrument. The person could be natural person or an artificial person. When a drawee accepts a bill, he 
undertakes to pay the instrument according to its tenor at the time  of his undertaking failure which lead to 
liability on his part. Section 54 of the Bill of Exchange Act15 Provides that the acceptor in accepting a bill of 
exchange; 

a. Engages that he will pay it according to the tenor of his acceptance. 
b. Is precluded from denying to a holder in due course 

i. The existence of the drawer, the genuineness of his signature, and his capacity and 
authority to draw the bill 

ii. In the case of a bill payable to drawer‟s order, the then capacity of the drawer to endorse 
but not the genuineness or validity of his endorsement . 

iii. In the case of a bill payable to the order of a third person, the existence of the payee and 
his then capacity to endorse, but not the genuineness or validity of endorsement. 

Section 65 and 66 of the Bills of Exchange Act also provides for the acceptance for honour supra 
protest and liability of acceptance for honour. 

Payee 

 A payee is the person in whose favour a bill of exchange is made or drawn. He is a person to 
whom an instrument is payable upon issuance i.e. the person to whom money is paid or is to be paid. 

Stranger  

 Section 56 of the Bills of Exchange Act. 16 Defines a stranger as a person who signs a bill when he 
is neither a drawer or acceptor. Such a person incurs liabilities of an endorser to a holder in due course. 

Transferor 

 Section 58 of the Bills of Exchange Act17 provides that; 

Where the holder of a bill payable to bearer negotiates it by delivery without endorsing it, he is 
called a transferor by delivery without endorsement. A transferor by delivery is not liable on the negotiation. 
However, a transferor by delivery who negotiates a bill thereby warrants to his immediate transferee being 
a holder for value that the bill is wht it purports to be, that he has a right to transfer it, and that at the time of 
transfer he is not aware of any fact which renders it valueless.   

Endorser 

 The endorser18 is the person who endorses a b ill being the payee holder, writes his name on the 
back of a negotiable instrument. One who signs an instrument and who engages to pay it only upon 
dishonor and any necessary notice of dishonor and protest. The endorser is liable where he; 
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 Section 54 BEA LFN 2004. 
16

 Section 56 BEA LFN 2004. 
17

 Section 58 BEA LFN 2004. 
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a. Engages that on due presentation of an instrument, it shall be accepted and paid according to 
its tenor, and that if it be dishonoured he will compensate the holder or a subsequent endorser 
who is compelled to pay it, provided that the requisite proceedings on dishonor be duly taken. 

b. Is precluding from denying to his immediate or subsequent endorsee that the bill was at the 
time of his endorsement a valid subsisting bill and that he had then a good title thereto. 

Holder 

 By the provisions of section 2 of the Bill of Exchange Act, a holder19 is a payee or endorsee who for 
the time being is in possession of the bill. 

Rights of a Holder 

 By the provisions of section 38 of the Bills of Exchange Act, 20 a holder of an instrument in due 
course has the following rights; 

a. He may sue on the bill in his name. 
b. He holds the bill free from any defect of title or prior parties as well as from mere personal 

defence available to prior parties among themselves, and may enforce payment against all 
parties liable on the bill. 

c. Where his title is defective: 
i. If he negotiates the bill to a holder in due course, that holder obtains a good and complete 

title to the bill and 
ii. If he obtains payment of the bill, the person who pays him in due course gets a valid 

discharge for the bill. 
Holder for Value 

 Sectopm 27(3) provides that where he holder of a bill lien on it arising either from contract or by 
implication of law, he is deemed to be holder for value to the extent of the sum for which he has a lien. 

Holder in due Course 

 A holder in due course is a holder who has taken a bill, complete and regular on the face of it. Such 
a holder must have accepted the bill before it was overdue and without notice of a previous dishonor of the 
bill and must also have taken the bill in good faith for value at the time the bill was negotiated to him without 
notice of any defect in the title of the person who negotiated it.‟ 

 According to Dada21, the right of a holder in due course shall be forfeited by forgery. He went 
further to state that, a holder in due course is different from a holder for value because a holder for value 
can acquire the same title as the transferor, whereas a holder in due course can sometimes acquire a 
better title. 

Duties of Holder in due Course 
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 Section 55(2) BEA LFN 2004. 
19

  Section 2 BEA LFN 2004. 
20

 Section 38 BEA LFN 2004. 
21

 Dada T.O. General Principles of Law (2
nd

 ed. Lagos T.O. Dada and Co. 1998)P. 196 see also Bank of America 
national Trust and Civil Association vs. Nigeria Travels Agency Ltd (1967) 1 All  NLR 156/ 



161 

 

1. Present bill for acceptance 
2. Present bill not payable on demand for payment 
3.  To give the drawee and the endorser of a bill, notice of it dishonor. 

Uses of a Bill of Exchange 

 A bill of exchange being a negotiable instrument could be used in actual place of money. A bill of 
exchange could be drawn on a payer and endorsed to a third party at a discount the third party could wait 
for the matured period to get his payment. It could also be used in a tripartite transaction. 

a. A bill of exchange as a negotiable instrument could be used for payment. 
b. For obtaining credit. It could be used this way where the bill of exchange is issued for 

payment and such payment is to take effect in future. 
c. A bill of exchange makes a tripartite transaction possible. 

Negotiation of a Bill 

 Section 8 of the bills of exchange Act22 provides for bills that are negotiable. It provides that, 

1. When a bill contains words prohibiting transfer or indicating an intention that it should not 
be transferable, it is valid as between the parties thereto but not negotiable. 

2. A negotiable bill may be payable either to order or to bearer. 
3. A bill is payable to bearer which is expressed to be so payable or on which the only or last 

endorsement is an endorsement in blank. 
4. A bill is payable to order which is expressed to be a payable or which is expressed to be 

payable to a particular person and does not contain words prohibiting transfer or indicating 
an intention that it should not6 be transferable. 

5. Where a bill either originally or by endorsement is expressed to be payable to the order of 
a specified person and not to him or his order, is nevertheless payable to him or his order 
at this opinion. 

Negotiation of a Bill 

 Section 31 of the Bills of Exchange Act23 governs negotiation of bill. It provides that; 

1. A bill is negotiated when it is transferred from one person to another in such a manner as 
to constitute the transferee the holder of the bill. 

2. A bill payable to bearer is negotiated by delivery/ 
3. A bill payable to order is negotiated by the endorsement of the holder completed by 

delivery. 
4. Where the holder of a bill payable to his order transfers it for value without endorsing it, the 

transfer gives the transferee such title as the transferor had in the bill, and the transferee 
in addition acquires the right to have the endorsement of the transferor. 

5. Where any person is under obligation a bill in representative capacity, he may endorse the 
bill in such terms as to negative personal liability. 

Negotiation of over Due or dishonoured Cheque 
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 Section 36 of the Bills of Exchange Act24 governs negotiation of overdue or dishonoured bill. It 
provides that, 

1. Where a bill is negotiable in its origin, it continues to be negotiable until it has been; 
a. Restrictively endorsed or 
b. Discharged by payment or otherwise. 

2. Where an overdue bill is negotiated, it can only be negotiated subject to any defect of title 
affecting it at maturity, and thenceforward no person who takes it can acquire or give a 
better title than that when the person from who he took it had. 

 A bill is said to be overdue when it appears on the face of it to have been in circulation for 
unreasonable length of time. Where a bill that is not overdue is dishonoured, any person who takes without 
notice of the dishonor takes it subject to any defect of title attaching thereto at the time of dishonor but 
nothing in this subsection shall affect the rights of a holder in due course. 25 

 Section 37 of the Bills of Exchange Act provides that; 

 Where a bill is negotiated back to the drawer, or to a prior endorser or to the accepter, such party 
may, subject to the provisions of the Act, re-issue and further negotiate the bill, but he is not entitled to 
enforce payment of the bill against any intervening party to whom he was previously liable. 

Consideration for a Bill 

 Any consideration to support a simple contract or an antecedent debt or liability are valuable 
consideration for  a bill of exchange irrespective of whether the bill  is payable on demand or at a future 
time. A value given by a holder of bill is a valuable consideration as regards the acceptors and all parties to 
the bill who becomes parties prior to such time. A holder of a bill having a lien on it arising either from 
contract or by implication of law is deemed to be a holder for value to the extent of the sum which he has a 
lien. 26 

 The Act provides that, every party whose signature appears on a bill is prima facie deemed to have 
become a party thereto for value. 

Capacity 

 The capacity of parties to a bill of exchange is governed by section 22 of the Bills of Exchange Act.  

27 It is the same as that of the contract. This is subject to certain condition i.e. competence of the parties or 
corporation involved as per existing laws. An infant is however not liable on a bill even in payment of 
necessaries. A person of unsound mind cannot set up his lunacy or drunkenness as a defence unless he 
can show that his condition was known to the other party. 

Types of Bill 
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 Section 36(1) and (b) BEA LFN 2004. 
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 Section 36 (5) BEA LFN 2004. 
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 Section 27 BEA LFN 2004. 
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 The Bill of Exchange Act. 28 Provide for types of bills. They are inland bill and foreign bill. 

Inland Bill 

 An inland bill is a bill, which is, or on the face of it purports to be drawn and payable within Nigeria 
or drawn within Nigeria upon some person resident therein. 

 Section 4(2) of the Act also provides that unless the contrary appear on the face of the bill the 
holder may treat it as an inland bill. An inland bill that is dishonoured may be non-acceptance or no-
payment. 

Foreign Bill 

 Any other bill apart from inland bill is a foreign bill and such bill is not to be payable or drawn within 
Nigeria. A foreign bill must be duly protest for non-payment or non-acceptance. 29 

Inchoate Bill 

Section 20 of the Bills of Exchange Act defines an inchoate bill as a bill that is lacking in some 
respect. The Act provides that where a simple signature on a blank stamped paper is delivered by the 
signer in order that it may be converted into a bill, it operates as a prima facie authority to fill it up as a 
complete bill for any amount the stamp will cover, using the signature for that of the drawer, or the 
acceptor, or a endorser. 

 In addition 

  the person who is in possession of a bill that is lacking in any material particular is prima facie 
entitled to fill up the omission in any way he thinks fit. Such a bill must be filled up within a reasonable time. 

 In Baxendale vs. Bennet, 30 where the plaintiff put a blank acceptance in his desk and it was 
subsequently stolen, completed and negotiated, it was held  that the defendant was not liable. 
Accommodation Bill 

 Accommodation bill is a bill signed by an accommodation party i.e. a person who has signed a bill 
as a drawer, acceptor or endorser without receiving value for it and for the purpose of lending his name to 
some other person. The Bill of Exchange Act31  provides that, an accommodation party is liable on the bill 
to a holder for value, and it is immaterial whether, when such holder took the bill, he knew such party to be 
an accommodation party or not. A party that raises the bill is called „Accommodation party‟ and the person 
in whose favour the bill is raised is called “Accommodated Party” 

Endorsement 
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 Section 4 BEA LFN 2004. 
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 The Bills of Exchange Act32 provides for the requisites of a valid endorsement. It states that an 
endorsement in order to operate as a negotiation must comply with the following conditions; 

a. It must be written on the bill itself and be signed by the endorser, and the simple signature 
of the endorser on the bill, without any additional words, is sufficient. 

b. An endorsement written on an allonge, or on a „copy‟ of a bill issued or negotiated in a 
country where „copies are recognized, is deemed to be written on the bill itself. 

c. It must be an endorsement of the entire bill. A partial endorsement, that is to say, an 
endorsement, which purports to transfer to the endorsee a part only of the amount 
payable or which purports to transfer the bill to two or more endorsees severally does not 
operate as a negotiation of a bill. 

d. Where a bill is payable to the order of two or more payees or endorsees who are not 
partners, all must endorse, unless the one endorsing has authority to endorse for the 
others. 

e. Where a bill is payable to the order of two or more payees or endorsee is wrongly 
designated or his name is misspelt, he may endorse the bill as therein described, adding, 
if he thinks fit, his proper signature. 

f. Where there are two or more endorsement on a bill, each endorsement is deemed to have 
made in the order in which it appears on the bill, until the contrary is proved. 

g. An endorsement may be made in blank or special. It may also contain terms making it 
restrictive. 33 

Types of Endorsement 

 The Bills of Exchange Act provides for four types of endorsement. The endorsement are; 

Conditional Endorsement 

 Where a condition is stipulated to be fulfilled before a bill is paid but, it is said that the endorsement 
is conditional. However, payer may disregard the condition and make payment to the endorsee34  

Blank Endorsement 

 The Bills of Exchange Act35 provides that, an endorsement in blank specifies no endorsee, and a 
bill so endorsed becomes payable to bearer. When a bill has been endorsed in blank, any holder may 
convert the blank endorsement into a special endorsement by writing above the endorser‟s signature a 
direction to pay the bill to or to the other of himself or some other person. 

Special Endorsement Section 

 A special endorsement specifies the person to whom, or to whose order, the bill is to be payable.36 

Restrictive Endorsement 
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 Section 32 BEA LFN 2004. 
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  Auto Import Export vs. Adebayo No. 2 (2006) 3 WRN P. 13. See also Section 16 BEA LFN 2004. 
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 Section 33 BEA LFN 2004. 
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 Section 34 (1) (4) BEA LFN 2004. 
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 Section 35 of the Bills of Exchange Act37 provides that an endorsement is restrictive which prohibits 
the further negotiation of the bill or which expresses that it is a mere authority to deal with the bill as thereby 
directed and not a transfer of the ownership thereof; as for example, if a bill be endorsed “pay D only”, or 
“pay D for the account of X”, or pay D for order for collection. 

 A restrictive endorsement gives the endorsee the right to receive payment of the bill and to sue any 
party thereto that his endorser could have sued, but gives him no power to transfer his rights as endorsee 
unless it expressly authorizes him to do so. 

 Where a restrictive endorsement authorizes further transfer, all subsequent endorsee take the bill 
with the same rights and subject to the same liabilities as the first endorsee under the restrictive 
endorsement. 

Acceptance of Bill 

 The Bills of Exchange Act38 provides that, acceptance of a bill is the signification by the drawee of 
his assent to the order of the drawer. 

 The Act further provides that, an acceptance is invalid unless, it complies with the following 
conditions. 

a. It must be written on the bill and signed by the drawee; and the mere signature of the 
drawee without additional words is sufficient. 

b. It must not express that the drawee will perform his promise by any other means than the 
payment of money. 

Time for Acceptance 

 A bill may be accepted  

a. Before it has been signed by the drawer or while otherwise incomplete; 
b. When it is over-due or after it has been dishonoured by a previous refusal to accept or by 

non-payment. 39 
 The Act provides that  when a bill payable after sight is dishonoured by non-accepantance and the 
drawee consequently accepts it, the holder in the absence of any different agreement is entitled to have the 
bill accepted as of the date of first presentation to the drawee for acceptance.  

Types of Acceptance 

 Acceptance may be general or qualified. Where the drawee has no object all the obligation 
attached to a bill, such acceptance is regarded as general acceptance. 

 A qualified acceptance is that acceptance which the drawee modifies the term of the or5der 
contained in the bill. 40 
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 Section 35 BEA LFN 2004. 
38
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 A qualified acceptance may arise in the following circumstances; 

a. When the acceptance is conditional  
b. When the acceptance is partial  
c. When the acceptance restricts payment to only a pace,  
d. When the acceptance stipulate time of payment 
e. When there is an incomplete acceptance on the part of the drawee 
f. When there is an acceptance of some or more of the drawee but not all. 
 

Non-Acceptance 

 The bill of Exchangen Act41 provides tat; 

When a bill is duly presented for acceptance and is not accepted within the customary time, and is not 
accepted within the customary time, the person presenting bit must treat it as dishonoured by non-
acceptance. If he does not, the holder shall lose his right of recourse against the drawee and endorsers. 

Meaning of Dishonoured Bill for Non-Acceptance 

 Section 43 Bill  of Exchange Act provides that, a bill is said to be dishonoured when it is presented 
for acceptance and such acceptance is refused or cannot be obtained or where an advise is sent through 
the post office and acceptance is not obtained within ten days from the time the advice  is posted or when  
presentment for acceptance is excused and the bill is not accepted. 

Consequences of Dishonoured by Non-Acceptance 

 Section 43(2) Bills of Exchange Act provides that when a bill is dishonoured by non-acceptance, an 
immediate right of course against the drawer an d the endorsers accrues to the holder, and no presentment 
for payment is necessary. 

Presentation for Acceptance 

 The Bills of Exchange Act42 provides that;  

 Where a bill is payable after sight, presentment for acceptance is necessary in order to fix the 
maturity of the instrument. Where a bill expressly stipulates that it shall be presented for acceptance, or 
where a bill is drawn payable elsewhere than at the residence or place of business of the drawee, it must 
be presented for acceptance before it can be presented for payment. 

 Section 40 of the same Act provides that, when a bill payable after sight is negotiated, the holder 
must either present it for acceptance or negotiate it within a reasonable time. 43 

Rules for Presentation  
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The Bills of Exchange Act44 provides that;  

 A bill is duly presented for acceptance, which is presented in accordance with the following rules; 

a. The presentment must be made by or on behalf of the holder to the drawee or to some 
person authorized to accept or refuse acceptance on his behalf at a reasonable hour on a 
business day and before the bill is overdue 

b. Where a bill is addressed to two or more drawees who are not partners, presentment must 
be made to them all, unless one has authority to accept for all, then presentment may be 
made to him only. 

c. Where the drawee is dead, presentment may be made to his personal representative. 
d. Where the drawee is bankrupt or insolvent, presentment may be made to him or to his 

trustee or to the official assignee. 
e. Where authorized by agreement or usage, a presentment through the post office is 

sufficient. 
Presentation for Payment 

 A bill must be presented for payment and if it is not so presented, the drawer and endorsers will be 
discharged. 45 

 The Act46 provides that a bill is dully presented if it is in accordance with the following rules; 

a. Where the bill is not payment on demand presentment must be made on the day it falls 
due. 

b. Where the bill is payable on demand presentment must be made within a reasonable time 
after its issue in order to render the drawer liable and within a reasonable time after its 
endorsement in order to render the endorser liable. Regard shall be had to the nature of 
the bill, the usage of trade with regard to similar bills and the facs of the particular case in 
the determination of a reasonable time. 

c. Presentation must be made by the holder or by person authorized  to received payment on 
his behalf at a reasonable hour on a business day at the proper place…either to the 
person designated by the bill payer or to some person authorized to pay or refuse 
payment on his behalf if with the exercise of reasonable diligence such person can there 
be found. 

d. A bill presented at the proper place 
I. Where a place of payment is specified in the bill and the bill is there presented 
II. Where no place of payment is specified, but the addressed of the drawee or 

acceptor is given in the bill, and the bill is there presented, 
III. Where no place of payment is specified and no address given, and the bill is 

presented at the drawee‟s or acceptor‟s place of business if known, and if not, at 
his ordinary residence, if known. 

IV. In any other case, if presented to the drawee or acceptor where ever he can be 
found, or if presented at his last known place of business or residence,  
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V. Where a bill is presented a t the proper place, and after the exercise of reasonable 
diligence, no person authorized to pay or refuse payment can be found there, no 
further presentment to the drawee or acceptor is required. 
 

e. Where a bill is drawn upon or accepted by two or more persons who are not partners, and 
no place of payment is specified, presentment must be made to them  all. 

f. Were the  drawee or acceptor of a bill is dead, and no place of payment is specified, 
presentment must be made to a personal representative, if such there be, and with the 
exercise of reasonable diligence he can be found . 

g. Where authorized by agreement or usage, a presentment through the post office. 
Excuses for Delay or Non-Presentment for Payment 

The bills of Exchange Act47provides that; 

Delay in making presentment for payment is excused when the delay is caused by circumstances 
beyond the control of the holder, and not imputable to his fault, misconduct or negligence and when the 
cause of the delay ceases to operate presentment must be made with reasonable diligence 

a.  Where, after the exercise of reasonable diligence, presentment, was required by this Act cannot 
be effected; and the fact that the holder has reason to believe that the bill will on presentment, be 
dishonoured does not dispence with the necessity for presentment. 

b. Where the drawee is a fictitious person. 
c. As regards the drawee, where the drawee or acceptor is not bound, as between himself and the 

drawer, to accept or pay the bill, and the drawer has no reason to believe that the bill would be 
presented. As regards an endorser, where the bill was accepted or made for the accommodation of 
the endorser, and he has no reason to expect that the bill would be paid if presented. 

d. By waiver of presentment, express or implied. 

Dishonour by Non-Payment 

The holder of a bill has a right of action against the Drawee and endorsers but he must give a 
notice of the dishonour to such parties or else the action would fail 

Rules as to Notice of Dishonour 

The bills of Exchange Act48 provide for the rules. The notice must be in writing or personal 
communication. It could be written and may not be signed. 

a. Where the drawer or endorser is dead, the personal representative becomes liable. 
b. Where the drawers is bankrupt or insolvent notice may be given to his trustees, the party himself or 

official assignee. 
c. Where the drawers or endorsers are more than one, notice must be given to each one. 
d. Where there are two drawers or endorsers who are not partners, notice must be given to each of 

them. 
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Notice of Dishonour Must be Prompt 

However, delay in communicating excused if it is caused by circumstances beyond the control of 
the party giving notice. 

Noting and Protesting 

These are procedures for informing a drawer of a foreign and inland bill about the non-acceptance 
and dishonor or non payment of his bill. The noting and protesting is usually through a notary public. 

Transfer 

A transfer is some who delivers a bill for payment to bearer or another without endorsement. Under 
this situation, he is not liable. Where he negotiate the bill with another, he warrants to the transferee the 
genuineness of the bill and therefore becomes liable. 

The Act provides that there are instances for genuine delays in presenting a bill. This is where the 
cause of the delay is beyond the control of the holder of the bill. 

Discharge of Bill  

  A bill could be discharged under the following headings; 49 

Payment in due course 

Banker paying demand draft whereon endorsement is forged 

Acceptor becoming holder 

Express waiver 

Cancellation and  

Material alteration 

Loss of Instrument 

Where the holder of a bill loses the bill before it is over due, he may apply to the drawer to give him 
another bill of the same tenor and if required, he may give security to the drawer to indemnify the latter in 
case the bill is latter found. The drawer of the bill could be compelled by the court to give a duplicate where 
he refuses. 

Cheque Definition  

The Bills of Exchange Act50 defines a cheque as, a bill of exchange drawn on a banker payable on 
demand. 
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 In Trade Plc. Vs. Barilux (Nig) Ltd. 51, the court held that by virtue of section 2 of the Bills of 
Exchange Act, a cheque whether crossed or not is a bill of exchange. 

Differences Between Bills of Exchange and Cheque 

1.  A bill of exchange may be payable on or a fixed determinable future time whereas a cheque is 
payable on demand. 

2. Acceptance is necessary in a bill whereas a cheque is not usually accepted and the drawer is the 
party liable. 

3. A bill must be presented for payment on the due date whereas a cheque  lapses after 6 months. 
4. A bill normally has three days of grace after the due  date a cheque has none 
5. There is no provision for crossing a bill whereas a cheque may be crossed 
6. There is no statutory protection for a bank which pays a bill lodged with it, whereas banks are 

protected subject to certain condtions 
7. There is no statutory protection for a bank which collects proceeds of a bill whereas banks are 

protected subject to certain conditions when collecting cheques from customers 
8. A banker unlike the drawer of a bill is protected against forged  or unauthorized endorsement 
9. Noting and protesting are not applicable to cheques whereas they are applicable to bills. 

Banker and Customer Relationship Banker-Definition 

A Bill of Exchange Act52 defines a banker as including  

A body of persons whether incorporated or not who carry on the business of banking 

Customer-Definition 

The Black‟s Law Dictionary53 defines banks customer as,  

Any person having an account with a bank or for whom a bank has agreed to collect items and 
including a bank having an account with another bank 

The relationship between a bank and a customer is that of a debtor and a creditor. In Nigerian 
Farmers Bank Ltd vs. Oladipo Moore54, the Court stated that a customer is the creditor when he has funds 
in his account and he is a debtor when his account is over drawn. 

 Also in Purification Techniques (Nig) Ltd vs. AG Lagos State, in RE Ekol International Bank and 30 
Ors55, the court held that, “the relationship of a banker to a customer is contractual and essentially that of a 
debtor in the case of credit balancing. ” 

Presentation of Cheque for Payment 

Section 74 of the Bills of Exchange Act provides that; 
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Where a cheque is not presented for payment within a reasonable time of it s issue, and the drawer 
or the person on whose account it is drawn had the right of the time of such presentment as between him 
and the banker to have the cheque paid, and suffers actual damage through the delay, he is discharged to 
the extent of such damage, that is to say, to the extent of such damage, that is to say, to the extent to 
which such drawer or person is a creditor of such banker to a larger amount that he would have been had 
such cheque been paid. 56 

Revocation of Bankers Authority: 

Section 75 of the Bills of Exchange Act57 provides that, the duty and authority of a banker to pay a 
cheque drawn on him by his customers are determined by  

a. Countermand of payment 
b. Notice of the customer‟s death 

Payment by Bankers of Unauthorized Cheques and Others Instruments 

Protection of Collecting Bank 

Section 76(1) of the Bills of Exchange Act58 provides that; 

Where a banker in good faith and in the ordinary course of business, pays a prescribed instrument 
drawn on him to a banker, he does not in doing so incur any liability by reason only of the absence or 
irregularity in, endorsement of the instrument and  

a. In the case of a cheque, he is deemed to have paid it in due course 
b. In the case of any other prescribed instrument, the payment discharges the instrument. 

Section 76(3) of the Act59 provides that; 
For the purpose of sub section (1) of section 60 of this Act (which deals with bankers paying 
demand draft where on endorsement is forged) in certain instance, a cheque shall be deemed to 
be paid in the due course though its endorsement are forged or unauthorized. 

Duties of Custmer 

Section 77 of the Bills of Exchange Act60 provides that; 

A banker who gives value for, or has a lien on a cheque payable to order which the payee delivers 
to him for collection either without endorsing it or without endorsing it regularly, has such rights, if any, as 
he would have had if upon delivery the payee had endorsed it regularly in blank 

The Act61 goes further to provide that; 

Where a banker in good faith and without negligence  
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a. Receives payment for a customer of a prescribed instrument to which the customer has no little or 
defective title, or 

b. Having credited the customer‟s account with the amount of such prescribed instrument receives. 
Payment of the instrument for himself the banker does not incur any liability to the true owner of the 
instrument by reason only of his having received payment of it, and a banker is not to be treated for 
the purpose of this sub-section as having been negligent by reason only of his failure to concern 
himself with the absence of, or irregularity in, endorsement of a prescribe ed instrument of which 
the customer in question appears to be the payee. 
Where a banker makes payment in a good faith in ordinary course of business, he is protected by 
the Act and not liable. Where however, the cheque is cashed by a non-owner or bearer, both the 
non-owner and the bank would be liable. 

Duties of Customer 

The customer owes the following duties 

a. To be careful in drawing his cheque to prevent fraud on the banker 
b. To make prompt report of any forgery of his signature to the bank 
c. To ensure that unauthorized persons have  no access to the cheque booklet.  

Duties of a Banker 

A banker must honour customer‟s cheque if there is enough fund by way of over draft or fraud. In 
Agwaramgbo vs. UBN Plc. 62 the court held that; the effect of wrongful dishonor  by a canker of customer‟s 
cheque or wrongful refusal of a bank to honour a cheque when the customer‟s account in the bank is in 
credit when the customer‟s account in the bank is in credit is an action in contract for damages and in tort 
for defamation. 

 It should be noted that since the relationship between the bank and the customer is that of a debtor 
and creditor i.e. the customer who lodges his money in the bank is the creditor there can be no issue of 
dishonor of cheque where the creditor fails to make demand for his money. Thus in Trade Bank Plc vs. 
Barilux (Nig) Ltd 63, the court held that one of the terms of the implied contract between a bank and 
customer is that money lent to the bank is not payable except on demand by the customer who has paid it 
in  

a. A banker must keep customer‟s secret 
b. A banker must accept customers cheque except where customer has a defective title. 

Crossed Cheques 

Section 78 of the Bills of Exchange Act64 provides for two types of crossing. They are 

a. General crossing 
b. Special crossing 
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General Crossing 

 When cheques are crossed, they cannot be cashed over the counter. 

 The Bill of Exchange Act provides that; 

Where a cheque bears across its face an addition of; 

a. The words “and company” or any abbreviation  thereof  between two parallel transverse lines either 
with or without the words “not negotiable” or 

b. Two parallel transverse lines simply, either with or without the words “not negotiable” that addition 
constitute a crossing, and the cheque is crossed  generally 

Special Crossing 

 Section 78 of the Bills of Exchange Act65 provides that; where a cheque bears across its face an 
addition of the name of a banker, either with or without the words not negotiable that addition constitutes a 
crossing and the cheque is crossed specially to the banker 

Where a cheque is specially crossed, it could be paid by the bank to the person named on the cheque. 

Not Negotiable 

 A crossed cheque with the words not negotiable is transferable subject to equities  

Pay Cash 

 Where a cheque bears “pay cash” instead of the name of a person, it means “pay self”. 

In IBWA vs. Kenedy Transport (Nig) Ltd66 the court held that; 

 “pay cash” where inscribed on a cheque means in banking practice “pay self” that is to pay directly 
to the owner of the account. 

Stale Cheque 

 A cheque becomes stale after 12 months 

Promissory Notes 

 A promissory note is an unconditional promise in writing made by one person to another signed by 
the maker, engaging to pay, on demand or at a fixed determinable future time, a sum certain in money to, 
or to the order of a specified person or to the bearer. 67 

The Bill of Exchange Act68 goes further to state that; 

                                                           
65

 Section 78(1)(a) BEA LFN 2004. 
66

 (1993) 7 NWLR (pt. 304) P. 308. 
67

 Section 85 (1) BEA LFN 2004. See also Nahma vs. Wolowicz (1993) 3 NWLR Pt. 282 P. 443. 
68

 Section 85(1) BEA LFN 2004. See also Nahma vs. Wolowicz (1993) 3 NWLR Pt. 282 P. 443. 



174 

 

 An instrument in the form of a note payable to maker‟‟s order is not a note within the meaning of 
this section unless and untl it is endorsed by the maker 

Joint and Several Notes 

 The Bill of Exchange Act69 provides that; 

 A promissory not may be made by two or more makers and they may be liable thereon jointly or 
severally, according to its tenure. 

 Where a note runs “I promise to pay” and it is signed by two or more persons, it is deemed to be 
their joint and several notes 

Note Payable on Demand 

 Where a note payable on demand has been endorsed, it must be presented for payment within a 
reasonable time of the endorsement. If it is not presented, the endorser is discharged. The nature of the 
instrument, usage of trade and the facts of the particular case shall determine what is a reasonable time. 70 

Liability of Endorser 

 The Bills of Exchange Act71 provides that presentment for payment is necessary in order to render 
the endorser of not liable. 

Liability of Maker 

 The Bills of Exchange Act72 provides that the maker of a promissory note by making it 

a. Engages that he will pay it according to its tenor 
b. Is precluded from denying to a holder in due course the existence of the payee and his then 

capacity to endorse. 
Dividend Warrants May be Crossed 

 The Bills of Exchange Act73 97 provides that; 

The provisions of this Act as to crossed cheque shall apply to warrant for payment of dividend.
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CHAPTER EIGHTEEN 

LAW OF CONTRACT 

 A contract is an agreement which will be enforced by the law.1 

 For a contract to be enforceable in law the following elements must be present in the transaction: 

a. There must be an agreement between at least two parties,  one party making an offer and the 
other accepting the offer.  

b. The parties must intend their agreement to result in legal relations. This means that the parties 
must intend that if one of them fails to fulfill a promise undertaken by the agreement he shall be 
answerable for that failure in law. 

c. There must be consideration or that the contract should be under seal. 
d. The parties must have capacity to contract 
e. The contract must not be void, voidable or illegal 

Form of Contract 

 A contract can be made orally, in writing or by conduct of the parties. Although, certain contracts 
are required by law to be in writing. Such contracts are contracts relating to sale, transfer, conveyance or 
assignment of land, Contract of insurance, hire purchase, credit sales etc. 2 

Formation of a Contract 

 The essence of contract is that there should be an agreement between the parties. This agreement 
is normally constituted by one party making an offer and the other indicating its acceptance. The 
acceptance must correspond to the offer in all material respect. 

 The negotiations between the parties need not lead to a contract. Inquiries may be made or offer 
invited but no offer may b e made or if one is made, it need not be accepted. 

Offer and Invitation to Treat 

An offer must be distinguished from an invitation to treat and a declaration of intention. 

Invitation to Treat 

 An invitation to make an offer is not an offer which is capable of being turned into a contract by 
acceptance. An advertisement is normally only intended to be an invitation to treat i.e. to negotiate. 3  

 A prospectus to subscribe to the shares or debentures of a company is often in the nature of an 
invitation to make an offer. The application for shares or debentures is the offer and the allotment by the 
company is the acceptance. 

                                                           
1
Charlesworth’s Mercantile Law Fourteenth edition Steven & Son’s London 1984  

2
 Ibid. 

 
3
 Pharmaceutical Society vs. Boots Cash Chemists 1953 1 QB 401 
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Declaration of Intention 

 A declaration by a person that he intends to do a thing gives no right of action to another who 
suffers loss because the former does not carry out his intention. Such a declaration only means that an 
offer is to be made or invited in the future and not that an offer is made now. A letter of intent which 
contains no additional undertakings does not oblige the writers to anything. 4 

Offer 

 An offer is an expression of willingness to contract made with the intention that it shall become 
binding on the person making it as soon as it is accepted by the person to whom it is addressed. 
 An offer may be express or implied from conduct. The person making the offer is called offeror 
while the person to whom it is made is called the offeree. 

 An offer may be made to a definite person or to some indefinite class of persons or to the world at 
large. An offer to a definite person can only be accepted by that person and no one else. An offer to the 
world at large can be accepted by anyone. 5 

An Offer must be Communicated 

 All offers must be communicated to the offeree before they can be accepted. The offeree cannot 
accept an offer unless he knows of its existence, because he cannot accept it without intending to do so, 
and he cannot intend to accept an offer of which he is ignorant. 6 

Lapse of Offer 

 An offer lapses on the death of either of the offeror or the offeree before acceptance. Death after 
acceptance does not affect the obligations arising from contract unless they are of a personal nature.  7 

 An offer will also lapse by non acceptance within the time prescribed for acceptance by the offeror. 
An offer also lapse when no time for acceptance is prescribed by non acceptance within a reasonable time 
what is a reasonable time depends on the nature of the contract and the circumstances of the case. 8 

Revocation of an Offer 

 An offer may be revoked in accordance with the following rules: An offer may be revoked anytime 
before acceptance. An offer is irrevocable after acceptance. Revocation does not take effect until it is 
actually communicated to the offeree. 9 

 The communication need not be made by the offeror, it is enough that the offeree learns of the 
revocation from a source which he believes to be reliable. 10 
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Rejection of Offer 

 An offer is rejected if the offeree communicates his rejection to the offeror or if the assent of the 
offeree is qualified or is subject to conditions. In this case assent constitutes rejection of the original offer, 
combined with a counter-offer. A counter-offer occurs where an offeree proposes another offer such as 
when price is being bargained or negotiate. 

Acceptance 

 Acceptance is the final and unqualified expression of assent to the terms of an offer. The 
acceptance must be made while the offer is still in force and before the offer has lapse or been revoked or 
rejected. Once the acceptance is complete, the offer has become irrevocable. Until acceptance, there is 
nothing but a revocable offer, which binds nobody. After acceptance, there may exist a complete contract 
which binds both parties. 11 

 Acceptance is only possible if offer is still in force. Acceptance must be absolute and unqualified. 
Acceptance subject to contract is no acceptance. 

 A conditional acceptance is not acceptance. 12 Acceptance must be communicated to the offeror 
either in writing, words of mouth or by conduct. When offer and acceptance correspond in all respect, the 
parties have reached an agreement. A contract is made or parties are said to be in consensus ad idem. 
The terms of the contract are thus settled by the parties themselves in their agreement within the law. This 
is called the doctrine of Freedom of Contract. 

Terms of Contract 

 Terms of contract are undertakings and promises contained in the contract. They may be 
expressed or implied. Express terms are those that are specifically mentioned and agreed upon b the 
parties. This consists of oral and written statements made by the parties. 13 Implied terms are those not 
specified but implied. The importance of implied terms stems from the fact that express terms may not 
necessarily state every detail of the intention of the parties. Implied terms may arise in the following 
situations. 

a. Where Custom or trade practice indicated that such a term was intended. 
b. Where a term is implied by statute e.g. sections 12-18 of Sales of Goods Act of 1890. 
c. Where a term is implied by the Courts. 14 

Conditions and Warranties 

 A term of contract can be express or implied and it may be a condition or a warranty.  

Condition: is a term, which the parties regard as essential or so important that a breach of it may entitle 
the innocent party either to repudiate the contract or claim damages for loss suffered. 15 Whereas, a 
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Warranty is a subsidiary word or term, the breach of which entitles the innocent party to claim damages but 
does not give him the right to repudiate the contract. 16 

 Whether a term in a contract is a warranty or a condition is a question of the intention of the parties 
to be deduced from the circumstances of the case. 

Exemption Clauses 

 It follows from the doctrine of freedom of contract that the parties in principle may agree that in 
certain contingencies, one of them shall be exempted from the liability imposed by law. This rule is 
however, subject to qualifications required by public policy or statute law. Thus, a term exempting a party 
from liability in the event of his committing a fraud in performance of a contract is void because it infringes 
public policy. 17 

Exclusion or exemption clauses are usually employed in standard from contracts. This contract 
documents are usually prepared by one party to the contract and it may be injurious to the interest of the 
other party. However, in the spirit of freedom of contract exclusion clauses are perfectly legitemate and the 
courts are prepared to uphold their validity. But in certain circumstances the court may declare them invalid 
or inoperative looking at the bargaining level of the parties. 18 

 For exclusion clause to be enforceable in a contract, the clause must be in the contractual 
document and notice of it to the other party must be shown and or the other party must have himself signed 
the document. 19 

 Where there is any ambiguity in an exclusion clause, it will be strictly construed against the party 
seeking to rely on it and it cannot be invoked to protect a third party who is not a party to the contract. 20 

Fundamental Breach and Exclusion Clauses 

 The new rule developed by the court now is that if a party commits a fundamental breach of his 
contract, he will not be allowed to rely on exclusion clause in the contract. A fundamental term of a contract 
has been described as a breach of a term that goes to the root of the contract. A term so central to the 
contract that the nonperformance rendered it essentially different from that promised. 21 

Intention to Create Legal Relations 

 In addition to offer and acceptance, the law requires that parties must have intention to create a 
legal relation. That means each person intends to be bound by his promise legally in domestic arrangement 
between friends, husband and wife22 or parent and child. The law may not infer an intention to create legal 
relation, however, in commercial transactions, the law, will readily infer an intention to create legal 
relationship by the parties. 
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Consideration 

 Consideration is the benefit received by a party who gives a promise or performs an act or some 
detriment suffered by a party who receives a promise. In summary, it may be defined as that which is 
actually given or accepted in return for a promise. In Currie vs. Musa23  the court define it as some right, 
interest, profit or benefit accruing to one party, or some forbearance, detriment, loss or responsibility given, 
suffered or undertaken by the other. The rules of consideration are that consideration is required for all 
simple contracts to be valid and consideration must be of some value but need not be adequate. 24 

 A promise to perform an existing obligation is not sufficient consideration but a promise to do 
something different is good consideration. 25 Consideration must be legal, an illegal consideration makes 
the whole contract invalid. Consideration must not be past26. Consideration must move from the promise.27. 

Consideration could be executed or executor. 

Capacity to make Contract 

 The general rule is that everybody is capable of entering into a contract. However, the law regards 
certain classes of persons as needing protection, so certain limitations are imposed upon their rights to 
contract. Such persons are: infants, insane persons, drunken persons, illiterate persons, and corporations 

Infants:  An infant has been described as a person under the age of 21 years28 but with the enactment of 
Child Right Act and laws of various states, an infant is someone below the age of 18 years.  29 An infant is 
bound by contract for necessaries. Necessaries are defined as goods suitable to the conditions in life of the 
infant and to his contractual requirements at the time of sale and delivery of the goods to him/her. The term 
covers food, drink, clothing, shelter, drugs etc. Luxurious articles are not necessary. 30 The infant is only 
liable to pay reasonable price for goods supplied to him. An infant will also be liable to pay for beneficial 
contracts of service to him. e.g. payment of school fees, training or lesson fees. etc. 

Insane Persons: Contracts made with insane persons are prima facie valid unless he can prove that owing 
to his mental status, he does not understand the nature of the contract and that his condition was known to 
the other party. If these conditions are proved, the contract is voidable at the option of the insane person. 

Drunken person: A drunken person can make a valid contract except when he can prove that as at the 
time of the contract he was so drunk that he did not understand the nature of the contract. The contract is 
also voidable by the drunkards. 

Corporations: A corporation is a recognized legal entity by law who can exercise the right exercisable by a 
natural person subject to its Memorandum of Association. A corporation can therefore enter into contracts 
provided the subject matter of the contract is that permissible by its Memorandum of Association. If it is not 
permissible by the Memorandum of Association then the contract will be void. 
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Illiterate persons: An illiterate is someone who cannot read or understand the language a contract is 
expressed. Illiterate persons can enter into contracts orally or by conduct but in contracts that are reduced 
into writing, the law seeks to protect the illiterate by providing that the contract must be interpreted to him in 
a language he understands and a statement to that effect must be inserted into the contract. 31 

Consent of the Parties 

 For a contract to be valid and enforceable, the parties must consent or be at consensus ad idem. 
This consent must be freely given and not vitiated by fraud, mistake, undue influence,  duress and 
misrepresentation. 

Illegality  

 The subject matter of the contract must not be illegal or contrary to public policy. A contract to 
commit a crime or a tort is illegal at common law. A contract to defraud the revenue is also illegal. A 
contract involving a trade with an enemy nation is illegal. A contract in restraint of trade  is also illegal and 
consequently void. 

Discharge of Contract 

 When parties enter into a valid contract, each party has a duty to perform his own part of the 
obligation of the contract. This is called performance of contract or discharge of the contract. Performance 
of individual obligation under the contract will normally bring the contract to an end. However, contract may 
also be brought to an end by other means. 

 Discharge of contract can therefore come by performance, frustration, breach of contract, 
agreement and termination by notice. 

Performances: If both parties have performed what they agreed to do under the contract, the contract is 
discharged. Performance must strictly be in accordance with the terms of the contract to be discharge. 

Agreement: A contract may be discharged by agreement in any one of the following ways:  

a. Release 
b. Agreement 
c. Accord and satisfaction and  
d. Provisions for discharge contained in the contract itself. 

Breach of Contract: A party to a contract may commit a breach of that contract by repudiating his liability 
under the contract before the time for performance is due. 

Frustration: When the common object of the contract can no longer be achieved because, in the light of 
the circumstances a situation fundamentally different from that contemplated, when the parties entered the 
contract into the contract, has unexpectedly emerged, the contract is at an end, for otherwise the parties 
would be bound to perform the contract which they did not make. Such occurrence that can frustrate a 
contract can be fire outbreak, strikes, outbreak of hostilities between two countries etc. 
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Termination by Notice:  A party to a contract can give notice of termination of contract to the other party if 
the contract contains a term giving either party a power to terminate it by notice e.g. notice to terminate a 
lease. 

Remedies for Breach of Contract 

When a contract is broken, the injured party, may have several courses of action open to him. These are; 

a. To refuse further performance of the contract, 
b. To bring an action for damages, 
c. To sue on quantum meruit 
d. To sue for specific performance and  
e. To sue for an injunction. 

Refusal of Further Performance 

If one party has broken his contract, the other party may treat the contracts as rescinded and 
refuse further performance of his own part of the contract. 

Action for Damages 

 Whenever, there is a breach of contract, by one party, the other is entitled to bring an action for 
damages which he has sustained. If he has not sustain any serious damages, a nominal/general damages 
will be awarded but if he can prove that he sustains some damage, substantial or exemplary damages will 
be awarded to him against the defaulting party by the court. 

Quantum Meruit  

 Where there is a breach of contract, the injured party instead of suing for damages, may claim 
payment for what he has done under the contract. 

Specific Performance 

 Instead of or in addition to awarding damages, to the injured party in a breach of contract, a decree 
of specific performance may be granted by the court. Specific performance means the actual carrying out 
by the parties of their contract. 

Injunction 

 An injunction is an order of the court restraining a person from doing some act. It will be granted to 
enforce a ligature stipulation in a contract where damages would not be an adequate remedy. 
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CHAPTER NINETEEN 

CONTRACT OF GUARANTEE 

A contract of guarantee or suretyship is a contract by one person to answer for the debt, default or 
miscarriage of another. 

A contract of guarantee has the following characteristics: 

There must be three parties, the principal creditor, the principal debtor and the guarantor or surety. 

There must be a primary liability in some person other than the guarantor or surety and the 
guarantor or surety must be liable secondarily. That is the liability of the guarantor or surety will only arise if 
and when the debtor cannot meet his obligation to pay his debt1. The assumption of personal liability is not 
essential in a guarantee, the provision of security by the guarantor is enough. 2 

The guarantor is totally unconnected with the contract except by means of his promise to discharge 
the principal debtor‟s liability if he does not do so. 3   

Indemnity 

A contract of indemnity which must be distinguished from a guarantee, differs from a guarantee in  
three respects: 

1. There are only two parties 
2. The person giving the indemnity is primarily liable and there is no secondary liability. 
3. The person giving the indemnity has some interest in the transaction apart from his indemnity. 

This distinction is of practical importance because, if the contract is one of guarantee and the 
principal contract is discharged without further liability on the part of the principal debtor, the guarantor is 
discharged. Thus the guarantor is no longer liable if the principal debtor exercises a contractual option to 
rescind the contract. 

A contract of guarantee is required by the Statute of Fraud to be evidenced by a note of 
Memorandum in writing while a contract of indemnity is not. There must be consideration for guarantor‟s 
undertaking but the consideration needs not be set out in the memorandum. 

 Guarantee is not a contract of utmost good faith  

Liability of the Guarantor  

  The guarantor is a favoured debtor, and can insist in a strict, adherence to the terms of his 
obligation. His liability does not arise until the principal debtor has made default, although notice of default 
need not be given to him except it is expressly stated in the contract of guarantee.  

If the transaction is a void one, the guarantor is not bound to pay the debt. 

                                                           
1
 Birkmyr vs. Darwell 1704 1 Salk 257. 

2
 Re Conley  1938 107 LJ Ch. 257 

3
 Sutton vs. Grew 1894 1 QB 285. 
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The guarantor is not bound if the principal debtor is discharged by Statute of Limitation or the debt 
is statute barred. 

Any condition precedent to the guarantor‟s liability must be fulfilled before recourse can be had to 
him. 

 A guarantee may be intended to cover a single transaction only or may be a continuing guarantee. 

Guarantor’s Rights against the Creditors 

He has the right to request the creditor to sue the principal debtor when the guaranteed debt has 
become due. 

He has a right to set-off or counter-claim on being sued by the creditor which the debtor has 
against the creditor. He has the right to be subrogated to all the rights of the creditor in respect of debt to 
which the guarantee relates. He has a right on payment of what is due under the guarantee to have 
assigned to him every judgment or security held by the creditor in respect of the debt. 

Guarantor’s Right against the Debtor 

To compel the principal debtor to pay the debt to the creditor so as to relieve him of liability. To be 
indemnified by the principal debtor after he has paid the debt on his behalf 

Can issue a third party notice against the principal debtor when sued by the principal creditor in 
order to claim indemnity. 

Where there are many guarantors, a guarantor will be liable for only the amount he guaranteed and 
co-guarantors have right to contribute to pay the guaranteed debt. 

Discharge of Guarantor 

A guarantor‟s will be discharged from liability; 

1. If the contract between the principal debtor and principal creditor is varied without his  
  consent. 

2. If the identity of the principal debtor and principal creditor is changed without his consent 
3. If the principal creditor makes a binding contract to give time to the principal debtor 
4. If the creditor omits to do something which he is bound to do for the protection of the  

  surety 
5. If the creditor relinquishes any security held by him in respect of the guaranteed debt. 
6. If the creditor expressly or impliedly discharged the debtor  
7. If the creditor discharges a co-guarantor or does any act whereby the right of contribution  

  between the co-guarantors is prejudiced or destroyed. 
8. If the guarantee is revoked. 
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CHAPTER TWENTY 

LAW OF CARRIAGE OF GOODS 

 Goods could be carried or conveyed to its destination either by a common carrier or private carrier 
and either on land, sea or air. 

 Common carriers are now rare but the law relating to them is of importance as a basis to the 
understanding of current law and conditions of carriage. A Common  Carrier is one who hold himself out as 
being ready, for hire to transport from place to place, either by land, sea or air the goods of anyone (or for 
that matter any passengers) wishing to employ him. He must do it as a business and not as a casual 
operation. He is bound to carry all goods offered to him by persons willing to pay his hire unless:  

a. He has no room in his vehicle; 
b. The goods offered are not of the kind he profess to carry; 
c. The destination is not one to which he usually travels; 
d. The goods are not properly packed; or  
e. Reasonable charges are not paid in advance. 

 If he wrongly refuses to carry any goods or passengers he may be sued for damages in tort. 

 In Crouch vs. London and North Western Railway1 the defendants who were common carriers by 
rail refused to accept “packed parcels” from the plaintiffs who were themselves carriers and who were 
undercutting the  defendants‟ freight rates. Held, the defendants were liable for refusal to carry. 

 Whether a carrier is a common carrier or not depends on the circumstances. If he holds himself out 
to all and sundry as being prepared to carry he is a common carrier. If he reserves to himself the right of 
accepting or rejecting offers of goods whether his conveyances are full or empty, being guided by the 
attractiveness of the offer and not by his ability to carry (i.e. whether his vehicle is already full or not), he is 
not a common carrier. 

 In Befast Ropework Co. Ltd vs. Bushell2 , B. was a haulage contractor who owned two lorries, with 
these and others, which he hired when necessary, he carried sugar from Liverpool to Manchester. At 
Manchester, he invited offers of goods of all kinds, except machinery, and these he accepted or rejected 
according as the rate, route and class of goods were or were not satisfactory. Held, he was not a common 
carrier, because he reserved the right to reject goods whether his vehicle was full or not. 

 Most carrier nowadays state in their conditions of carriage that they are not common carriers and 
this is probably effective. Privately owned parcel companies and bus companies who carry passengers and 
luggage by road may be still common carriers. The courts do not nowadays regularly infer that a carrier is a 
common carrier is a common carrier. Webster  vs. Dickson Transport. 3 Nevertheless, common carriers are 
not extinct. 

                                                           
1
 (1854) 9 Ex. 556. 

2
 (1918) 1 K.B. 210. 

3
 (1969)1 Lloyd’s Rep. 89. 
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 In Siohn (A) & co. And Academy Garments (Wigan) vs. Hagland (R.H.) & Son (Transport) 4.H. were 
carriers of hanging garments. By their advertisements, calendars and circulars to customers they held 
themselves out as being prepared to carry for all and sundry at standard rates, irrespective of the 
attractiveness of the offer of business. Held, they were common carriers and thus strictly liable for loss or 
damage whether they were negligent or, not. 

Carriage by Rail, Sea, and Air 

 Carriers by rail, sea and air are subject to special regulation which will be considered in detail later 
on. The British Railways Board is, as has been seen not a common carrier and carriage by rail is operated 
on the basis of the Railway Board‟s Conditions of Carriage which are of a purely contractual nature. 

 Carriers by sea are in practice not common carriers. The liability for loss, damage, injury or death 
of carriers by air is largely regulated by statute, but there is no reason, in theory, why carriers by air should 
not be common carriers and thus be sued for refusal to carry. 

Liability for Loss or Damage and Delay 

 A contract of carriage of goods is deemed to be made by the owner of goods with the carrier. The 
consignor is deemed to be acting as agent for the owners if he is not the owner himself. The consignor 
must make a reasonable contract; 

 A common carrier is an insurer of the safety of the goods carried, and therefore he is liable for any 
damage to or loss of them, whether occasioned by his negligence or not.  As in Siohn (A) & co. And 
Academy Garments (Wigan) vs. Hagland (R.H.) & Son (Transport) 5 

 But to this rule of strict liability there are four common law excepted perils, viz; the carrier is not 
liable if the loss or damage is caused by: 

a. An act of God; 
b. The Queen‟s enemies; 
c. Inherent vice in the thing carried; or 
d. The fault or fraud of the consignor. 

 It must be emphasised that the burden of proving these defences falls on the common carrier and 
that he cannot rely on them if he has been negligent. These common law defences reappears in the 
modern condtions of carriage of private carriers of goods. 

Act of God 

 An Act of God has been explained Per james L.J in Nugent vs. Smith6as “a mere short way in 
expressing this proposition. A common  carrier is not liable for any accident as to which he can show that it 
is due to natural causes directly and exclusively without human intervention, and that it could not have been 
prevented by any amount of foresight and pains and care reasonably to have been expected from  him”. 

                                                           
4
 (1976)2 Lloyd’s Rep. 428. 

5
 Supra. 

6
 (1876) 1 C.P.D. 423. 
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 In Amies vs. Stevens7 The defendant was a common carrier by barge. Without any negligence on 
his part a sudden tempest blew the barge into a bridge and the plaintiff‟s goods were lost. Held that the 
defendant was not liable due to an Act of God. 

The Queen’s Enemies 

 The Queen‟s enemies means a hostile foreign sovereign or government. Injury to the goods 
caused by robbers or through a riot is not within the exception, and neither are the acts of terrorists. 

Inherent Vice in the Thing Carried 

 A carrier is not liable for damage caused by something inherent in the nature of the goods carried 
over which he has no control and against which he cannot guard. In Hudson vs. Baxendale8 H. Consigned 
a cask of gin to B., a common carrier. Though no fault of B. the cask leaked in transit. Held B. was not 
liable. 

The Fault or Fraud of the Consignor 

 If the damage is caused by the goods not being properly packed, the carrier is not liable. Similarly, 
if loss is caused by inaccurate addressing or fraudulent practice by the consignor, then the carrier is not 
liable. In Bradley vs. Waterhouse9, B. hid money in a consignment of tea which he gave to W. a common 
carrier. The money was stolen. Held W was not liable as “the plaintiff brought this loss on himself by his 
own manner of conducting his business. Per Tenterden C.J.” 

 It should be emphasised that, unlike a common carrier of goods. A common carrier of passengers 
is not strictly liable for the safety of his passengers although he can be sued for refusing to carry. In 
Redhead vs. Midland Ry. 10 R. Was injured in a railway accident which happened without any negligence 
on the part of the railway company who were common carriers. Held, the railway company were not liable. 

 A private carrier of goods is a bailee and as such is only liable for negligence although in the event 
of loss or damage, the burden of disproving negligence is upon him. It should be noted that common 
carriers are not strictly liable for delay as they are for loss or damage. Both common and private carriers 
are liable for delay by their negligence only. In Taylor vs. Great Northern Ry11 , T consigned poultry by rail 
leaving adequate time for the poultry to reach the market in London in normal circumstances. Transit was, 
however, delayed by a rail accident caused by the negligence of another railway company over which the 
defendants had no control. Held, the railway company was not liable for the delay even though they were 
common carriers as there was no lack of diligence on their part and the delay was beyond their control. 

Modification of Common Law Liability  

 A common carrier can always be sued for refusal to carry but is not bound to undertake the 
common carriers strict liability. He may make a special contract either excluding altogether or restricting his 
strict liability as a common carrier. When his liability is restricted, he still carriers as a common carrier 

                                                           
7
 (1716) 1 Stra. 127 

8
 (1857) 2 H.& N. 575. 

9
 (1828) 3 C.O.P. 318. 

10
 (1869) L.R. 4 Q.B. 379. 

11
 (1866). L.R. 1 C.P. 385. 
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subject to the restriction. If, for example, the contract is that he is not to be liable for damage caused by 
collision, he will be under the full liability of a common carrier in respect of damage caused in other ways, 
e.g. by fire. The conditions of a carrier by land can be challenged on the ground that they do not pass the 
“reasonableness test” laid down by section 2412 . Common carriers of goods by land as opposed to 
common carriers of passengers or common carriers by sea or air are subject to the Carriers Act 1830. This 
Act, now of little practical importance, provides that where “valuables” worth in excess of £10 are delivered 
to a carried by land their nature and value must be declared. If they are not the carrier is not liable for them. 
As in Caswell vs. Cheshire Lines Committee13 . The Act can lead to injustice however, and is in need of 
repeal. 

 Only the carrier and other parties to the contract can take advantage of any limitation or exemption 
clauses in the contract. 14  

 The Carriers Act 1830 only applies to common carriers. The liability of private carriers at common 
law is unlimited. If they want to limit or exempt their liability for valuables or for anything else they must do 
so by contract. It should be noted, however, that some private carriers obtained the protection of the Act as 
a matter of contract by stating that they will have the benefit of its provisions even though they are not 
common carriers. 

Carrier’s Duties and Liabilities 

 If dangerous goods are given to a carrier for carriage the consignor is deemed to warrant to the 
carrier and also to the carriers servant and other consignors that the goods are fit to be carried. For a 
breach of this warranty (which is apparently a form of tortuous liability rather than contractual) the consignor 
will be liable in damages even if he were ignorant of the dangerous character of his goods. 15 In Great 
Northern Ry. vs. L.E.P. Transport Co.16, T., Company sent by railways some carboys of corrosive fluid and 
other persons sent some felt hats. During the transit, the fluid escaped from the carboys and damaged the 
hats. Being common carriers, the railway company were liable of the hats, to their owner. In an action by 
the railway company to recover this amount from the T.‟s company, it was held that, they were entitled to 
do so, upon an implied warranty that the    carboys were fit to be carried. 

 In addition to any contractual or statutory rights a carrier of goods may have the right to sell goods 
without consulting the owner. This arises where the carrier is an agent of necessity. For this agency to arise 
it must be commercially impossible to contact the owner the there must be real emergency, e.g. the goods 
are perishable. In Sims & Co. Midland Ry17, S. Consigned butter to the railway company. The railway 
workers went on strike and the butter rapidly started to deteriorate in hot weather. The railway company 
sold the butter. Held they were not liable because they were agents of necessity. 

 A carrier must obey the orders of an unpaid seller of goods who exercise a right of stoppage in 
transit under section 44-46 of the Sale of Goods Act 1893.  

                                                           
12

 Unfair Contract Terms Act 1977 England. 
13

(1907) 2 KB 499. 
14

Scruttons Ltd vs. Midland Silicones Ltd (1962) AC 446   
15

 Bamfield vs. Goole and Sheffield Transport Co. Ltd. (1910) 2 K.B. 94. 
16

 (1922) 2 K.B. 742. 
17

 (1913)1 K.B. 103. 
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 A carrier is liable during the period of “transitu”. Transitu is defined in relation to carriage by air by 
the Warsaw Convention 1929. In relation to carriage by land and sea transit at common law begins at the 
moment teh goods are delivered to the carrier or his agent and the carrier accepts them. Transit does not 
means movement and goods can be in transit while being stored in a warehouse. 18 Transit ceases when 
the goods are delivered to the consignee or when the goods are tendered to the consignee. Where goods 
are “to be collected” transit ceases a reasonable time after teh carrier is liable for negligent loss or damage 
if he charges for warehousing. If he does not then he is  an “involuntary bailee” and is probably only liable 
for loss or damage caused by an act of deliberate wrongdoing or gross recklessness. 

 It is the duty of a carrier to deliver the goods to the consignee at the place to which they are 
directed. If he delivers them at that place in the normal and reasonable course of business the  mere fact 
that the person who receives them is not the consignee is not notice to the contrary, is entitled to treat the 
consignee as the owner of the goods and the consignor as his agent to contract with the carrier. 

Measures of Damages 

 The measure of damages is often controlled by Act of Parliament according to whether the 
transport is by land, sea or air. Alternatively, many contracts attempt to limit the amount of damages 
payable usually by reference to the weight of the goods. It is also common to exclude  liability for 
“consequential loss.” The position in the absence of such provisions is however as follows. 

 Where goods are lost the measure of damages is the value of the goods. If the value has been 
declared no higher value can be recovered. In other cases the value is the market value at the place to 
which they were consigned at the time when they ought to have been delivered. 19   

 When there is delay in delivery, the measure of damages is the loss reasonably arising from the 
breach. If the delay has caused the goods to fall in value, for example, because they are perishable or 
seasonable, the damages will be the difference between the value when they ought to have been delivered. 
If the  article carried is a profit-earning machine, damages may be recovered for loss of use. Loss of profit 
on resale can only be recovered when the circumstances are brought to the carrier‟s notice. 

Carriage of Passengers 

 As stated above, common carriers of passengers can exist and they can be sued for refusal to 
carry. All carriers of passengers, whether common or private, are at common law liable only for injury to 
passengers caused by the carriers negligence. The liability of carrier of passengers by air is controlled by 
statute and carriers of passengers by land are forbidden to exclude liability for death and injury by the 
Unfair Contract Terms Act 1977. Carriers of passengers by sea are also, to some extent, covered by the 
Act. 

 The burden of proving negligence falls on the injured passengers but sometimes the circumstances 
so strongly suggest negligence that it will be presumed in the absence of convincing evidence to the 
contrary by the carrier. This is known as the doctrine of res ipsa loquitor  (the thing speaks for itself). In Gee 
vs. Metropolitan20 , G., a passenger on a railway train, put his hand on a bar across the window. The door 

                                                           
18

 Williams Soanes Ltd vs. F.E. Walker Ltd (1946)79 Lloyd’s Rep. 646 
19

 C. Czarnikov Ltd. Vs. Koufos (1969) 1 AC 350 
20

 (1873) L.R. 8 Q.B. 161. 
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immediately flew open and G fell out of the train and was injured. Held, negligence on the part of the 
railway company could be assumed.  
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